
fie Chairman, Website Committee, Tis I-lazari Courts, Delhi with the request to direct the

U1
W MOST URGENT

OUT AT ONCE

OFFICE OF TI-IE. PRINCIPAL DISTRICT & SESSIONS JUDGE
‘WEST DISTRICT, TIS HAZARI COURTS, DELHI

2 5 — Q05’
N03 I I Z! enl./CirculationlwcstlTI-IC/2025 Dated, Delhi the [32//Z’

Sub.:- Criminal Ref. N0. 2/2022

Court on Its Own Motion Petitioner
Versus

State Repondent

Criminal Reference under section 395(2) of the Code of Criminal Procedure.

Forwarded copy of letter No. 86037/CRL. dated 12.11.2025 bearing diary No. 5495 dated

12.11.2025 along with its enclosure i.e. copy of Judgment dated 29.10.2025 passed by Hon'ble I-ligh

Court of Delhi in CRL.REF. No. 2/2022 titled “Court on Its Own Motion Vs. State” received, on the

subject cited above, from Adnm. Oflicer (J)/Crl. I, For Ld. Registrar General, Hon'ble High Court of
Delhi, New Delhi for information and immediate compliance/necessary action to:~

1. All the Ld. Judicial Officers of West District, '1‘is I-Iazari Courts, Delhi.

concerned dealing Officer/Official to upload the same on Centralized Website of Delhi District

Courts as well as on the Website of West Disuict.

3. P.S. to the Ld. Principal District & Sessions Judge, West District, Tis I-Iazaii Courts, Delhi.
4. The R&I Branch, West District, Tis I-lazajri Courts, Delhi with the request to upload the same on

LAYERS. I

tA 
District Judge (Commercial Court) —— 05/

Oflicer lncharge General Branch,
West District, Tis Hazari Courts, Delhi

I

Enclosure:- As above.
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. Dismissed / Disposed of

IN THE HIGH COURT OF DELHI AT NEW DELHI-
k’-_ _/can Ivaflfy-A-lei/A/i1_

FROM: . .
)~ \" -;,;.J.N.>.... .. ~- - 2*‘ \_

The Re 'strar General, ~.-3 g9gl

High Court of Delhi, _, = » 5 2% a
New Delhi. ‘ I ism ‘°" I

.*_-1!-r,

‘-1O J’2'

0.‘.-_/445,,

n.3-

J9F5-'\~~.% "1. The Ld., Principal District & Sessions Jud?-l+Iq.‘s.*'(6éi1tral), Tis Hazari Courts, Delhi.
2. The Ld., Principal District & Sessions Judge, New Delhi Distt., Patiala House Courts, New

Delhi.
The Ld., Principal District & Sessions Judge, North West Distt., Rohini Courts, Delhi.
The Ld., Principal District & Sessions Judge, South West Distt., Dwarka Courts, Delhi.

\/5.~ The Ld., Principal District & Sessions Judge, West Distt., Tis Hazari Courts, Delhi
' The Ld., Principal District & Sessions Judge, Ezast Distt., Karkardooma Courts, Delhi.

The Ld., Principal District & Sessions Judge, South Distt., Saket Courts, Delhi.
The Ld., Principal District & Sessions Judge, Shahdara Distt., Karkardooma Courts, Delhi.
The Ld., Principal -District & Sessions Judge, North East Distt., Qkardooma Courts, Delhi.

10. The Ld., Principal District & Sessions Judge, North Distt., Rohini Cotuts, Delhi.
11. The Ld., Principal District & Sessions Judge-cum-Spl. Judge, (PC Act) (CB1), Rouse Avenue

‘ Courts, Delhi.
12. The Ld., Principal District & Sessions Judge, South East Distt., Saket Courts, Delhi.
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Criminal Ref. 2/2022

Court on Its Own Motion . . ...Petitioner

Versus '
State . . . . ....Respondent

" ' Criminal Reference under section 395(2) of the Code ofCriminal Procedure.

-4-,1 Sir, .
-'.-u

--2
-:-- -

1' am directed to forward herewith for immediate compliance/necessary action a copy of
judgement/order dated 29.10.2025 passed by Hon’ble Court of this Court in the above noted case.

' Necessary directions are contained in the enclosed copy oforder.

' L‘ i Yours fait ,

\\\\w_/. . I i

“ \ \\\\‘/I Admn. Officer (J)/Crl.I
S S'Y(_§¢3‘) For Registrar General

Q50’ Encll: A co of order dated 29.10.2025

i
.- __:i .
i .

Pb’
and Memo ofparties.
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* ' IN THE HIGH COURT OF DELHI AT NEW DELHI
. Reserved on : 22"‘!August, 2025

Date ofDecision : 29”‘ October, 2025
+- CRL.REF. 2/2022

COURT ON ITS owgn MOTION .....Appellant
Through: Mr. Rajesh Mahajan, Amicus Curiae

- with Mr. Ranjeeb Kamal Bora & Ms.
Jyoti Babbar, Advocates

versus
STATE ’ ’ .....Respondent

Through: Mr. Amol Sinha, ASC (Criminal)
I, Insp. Govind along with SI Manish, PS
'1 Inder Puri.
K
i

‘ z

CORAM: ,_ ii
JUSTICE PRATHIQA M. SINGH
JUSTICE RAJNEESWH KUMAR GUPTA

2 E
GMENT

ij
Raineesh Kuinar Guptaklfl

. .. I

1. The present Criminal iteference under Section 395(2) of the Code of-

Criminal Procedure, 1973, (gléereinafier referred. to as the “CrPC”) has been
referred by the court of ld. Metropolitan Magistrate-04, New Delhi District,

Patiala House Court, Dellii (hereinafter referred to as the “Referral

Magistrate”), in Criminal Case bearing N0. 756/2020, titled ‘State VDev

Raj Nagar’, arising out of bearing No. 239/2018 registered at Police

Station Inder Puri on the follréwing two questions:

(1) Upon commitzfirg of a case, before whom should the
supplementary charge.if|/riteet befileai whethler an Ilaqa Magistrate
or a Court ofSession the Trial Court? ‘

I

_{__=.._-_.w=-r
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(ii) Upon committal ofa case, who is the repository ofpower
to order further investigation, whether an Ilaqa Magistrate or a
Court ofSession qua the Trial Court?

2 _Before adverting to answer the reference, it would be appropriate to

refer to the factual background in which the aforesaid order for referral was

passed by the Referral Magistrate, which is as follows: -

2.1. The FIR in this case was registered against the accused Dev Raj
Nagar for the offence under Section 307 IPC at PS Inder Puri. Upon the

completion of the Investigation, the Investigating Officer (hereinafter

referred to as the “I0“) filed the chargesheet before the concerned MM
Court. v

2.2. In compliance with Section 207 of the CrPC, the copies of the
chargesheet and documents were supplied to the accused, and as the case
was triable exclusively by the Court ofSession, the same was committed

as per Section 209 CIPC vide order dated 7”‘ December, 2020 to the

Court of Session.
2.3. Subsequently, the IO filed a supplementary chargesheet on 12“‘

September, 2022, before the concerned Referral Magistrate and on 12”‘

September, 2022 the following order was passed:
,“Su;g_plementar_v chrzmesheet has been filed before this

court in the instant case FIR,_in-spite oflhefact thatjhe case
alreadystands committed to the Ld. Court ofSession with a
consequence that this court has become_fi¢nctu's_o_fi‘icio not to
mentionlthat committal of case ipso jure iriilested the Ld.
Court ofSession with all the powers exercisable b_v court of
original_ iurisdiction as elucidatedin myriadjudgmzents ofthe
Hon'ble Apex Court with respect to the scopeand ambit of
Section 193 ofthe Code ofCriminal Procedure I971

CRL REF. 2/2022 Page 2 of19
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That said, it is informed by the J0 that the NDOHfixed
befiare the Ld. Cdurt ofSession is 18.10.2022, I0 is directed
to supply copy thesupplementary chargesheet along with
the accompanying documents, ifany to the Accused before
the Ld. concerned court on the datefixed itself

Ahlmad is directed to put up the supplementary
chargesheet befiire the Id. Court of Session through Ld.
District & Sessioiisjudge.

Put u befoie Ld. District & Sessions Judge on
10 P ' '14. .2022. ” ;

. Y 1' ,

2.4. On 14*‘ Octohgier, 2022, the court of Additional Sessions Judge-

04, New Delhi, passe-Ed; the following order:
. u

“Thereziire, the supplementary chargesheet be sent back
to the Ld. MMcopy ofthis order be sent to the ld. CMM
concerned. to brihg it to the notice ofall the Magistrates that
fire duty to copy-ofsupplementagi chargesheet to the
accusedpersonsil ofthe Court Qf'Magistratenwhich must be
enkercised in lettdiiiandspirit and the satisfactionthat thecopy
supplied to the ildccused is complete and proper,,~must be
Lecorded .be1bre's.s*upplementarv chargesheet isfinwarded to
the C§urtlofSes$'ions. ” l l

iii -
K.2.5. The Referral lyiagistrate, being dissatisfied with the reasoning of

- \. it » ~ . . s

the Court ofSession, iiiegfened the matter vide a letter dated 5‘h December,

2022, Sectionjl CrP_C, obse11vi_ng the various practices
prevailing _in_Delhi, élso the fact that some Court ofSession accept the

supplementary chargt-éisgheet duectly while others insist that it be routed
thrpugh an Ilaqa Mag;i_sFcrate. Similarly, some Courts of Session entertain

' ‘ 2 tr " '
appllications for furthe'_;rl<;investigation p0S’E-,;COI1'11T1ilJtt_51l, while others direct

such requests before Ilaqa Magistrate. Accordingly, two questions

were fr_amed for the pjgijpose of this reference.
4;;

CRL.REFI 2/2022 0 ' Page 3 of19
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3. Before adverting to the questions flamed for reference of this Court, it

is clarified that during the pendency of this reference, it has also come to

notice of this Court that the case from which the present reference has arisen
i. e., SC No. 289/2020 titled State v. Dev Raj Nagar, arising out of FIR N0.
239/18, PS Inderpuri, has also been finally disposed of vide an order of

acquittal passed by the concerned Additional Sessions Judge on 1*“ February,

2023.
4. Coming to the present reference, the following questions were raised

for consideration of the Court:
Question N0. 1: Ugo]: Committal ofa case, before whom should the

sujgplernentarv chargesheet befiled, whether an Ilaqg Magistrate qr a Court

gfSession qua the trial court? -
5. ‘Upon this question, learnedAmicus Curiae has submitted that the CrPC
provides that every police report, ‘be it initial or supplementary has to be
forwarded to the Magistrate under Section 173 CrPC. The provision does not

create anykind of exception as to the cases triable exclusively by a Court of

Sessioii. Therefore, the legislature never intended to bypass the committing

Magistrate, even at the stage of further investigation under Section 173(8)
CrPC. i

6. It is further submitted that any supplementary chargesheet under

Section 173 (8) CrPC must be filed before the concemed Magistrate by virtue

of Sections 207/208 CrPC, as in such cases, during further investigation, new
accused person(s) may be added. The ministerial act of issuing process to the
accused, notifying the prosecutor, granting copies, etc., can be better
performed by the Magistrate, who would have performed similar ftmction

when the main or initial chargesheet was filed.

CRL.REFI 2/2022 Page 4 ofI9
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4.1 Reliance has been placed upon the following judgments: Dharam

Pal VState ofHaryana (2014) 3 SCC 306, Gangula Ashok V.S'tate ofAP

(2000) 2 SCC 504, Natesan I/Peetharnlraran 1984 CriLj 324 (Kerala

High Court), State V_Mohd. Zamarz I980 SCC Online J&K 37 (J&K
High Comt). GE Nartzyana V State ofKamataka [LR 1979 Kar 2536

‘.. u

(Kamataka High Coilit), Arjun Kumar Pujhari I/State ofOrissa 1989

can 449 (Orissa mgr“; Court), Rama Chaudhary VState ofBihar (2009)
6 SCC 346 and State! through CB1 V Hemendhra Reddy (2023) SCC

OnLine sc 515. i
In response to Qdéstion no.1, the Respondents, in their written

submissions, have submitted as follows:

8

.,_

"3. With regard to firstissueflamed by the Court, it is stated
that as per prevailirlgipractice, supplementary chargesheets are
being filed before thtz Ilaqa Magistrate/concerned designated
Metropolitan Magistrate as well as before the Court ofSession
qua the directionof Trial Court.

411-, , _
_ A1,‘ _t.

4. Further, the Apex has _also,provided clarity on the matter
in Luclrose Zachariahi Josép;hAJoseph,2 SCC 0nLine SC 241,
it was held that "in of the clear position of law which has
been enunlciatedqin tlzpjfjudgmerits ofthis,c;o_urt both in Vinay Tyagi
'(].s;up£;) and Vinubzaifiikéribhailllegviygfszipza), it is necelssaryfozé
1‘ _e N agistrate to aye, Vue regdr to __ot, t e reports, t e initia
report which was jzltijubmiaed 173(2) as well as the
supplementary repdrt which V was _ submitted afier fiirther
investigation in termifls fiofsection 173(8). “It is thereafter that the
Magistrate would helm to take a considered view in accordance
with law as to whether there is groundfor presuming that the

.i F .persons named as a'c_c;used _have committed an oflence. (para-
16) "

Upon hearing the siibmissions made, this Court deems it apposite to
‘I

‘n. a it
I 7|

I..
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discuss the relevant provisions of CrPC, as also certain judicial decisions,

wh1ch are as follows:

Section 173 CrPC provides as follows:
173.Report ofpolice officer on completion ofinvestigation.

(1) Every investigation under this Chapter shall be completed
without unnecessary delay.

(2) (i) As soon as it is completed, the ojjicer in charge ofthepolice
station shall forward to a Magistrate empowered to take
cognizance ofthe oflence on apolice report, a report in the form
prescribed by the State Government, stating---—

(8) Nothing in this section shall be deemed to preclude further
investigation in respect of an ofience afler a report under sub-
section (2) has beenforwarded to the Magistrate and, where upon
such investigation, the oflicer in charge of the police station
obtainsfiirther evidence, oral or documentary,' he shallfiwrward to
the ivlagistrate afurther report or reports regardingsuch evidence
in the -form prescribed," and the provisions of sub-
sections (2) ‘to '(6) shall,_osfar as may be," apply in relation to such
report “orreports as they‘ apply in relation to a report forwarded
under sub-section (2). l

Section 190 CrPC provides as follows:

190. Cognizance ofoffences by Magistrates. -
I) Subject to the provisions ofthis Chapter, any Magistrate ofthe
first class, and any Magistrate of the second class specially
empowered in this behalf under sub~section (2), may take
cognizance ofany ofience;

(a) upon receiving a complaint offacts which constitute such
offence;
(b) upon apolice report ofsuchfacts;
(c) upon infinrmation receivedfiom anyperson other than a

CRL REE 2/2022 Page 6 of19



':I ‘y ‘EL

OW OP 2025 :01: =95s1-on~ ir°'*’e as$ p 514%;
1-‘ -'it

police officer, oriupon his own knowledge, that such ojjiance
has been committed. ‘

(2) The ChiefJudicial Magistrate may empower any Magistrate of
the second class to taltje cognizance under sub-section (1) ofsuch
oflences as are within his competence to inquire into or try.

Section 193 CrPC provides as follows:

193. Cognizance ofjoflences by Courts ofSession. - Except as
otherwise expresslyprovided by this Code or by any other lawfor
the time being injorcelf no Court ofSession shall take cognizance
ofany ofiznce as a C_o:urt oforiginaljurisdiction unless the case
has been committed to -‘it by a Magistrate under this Code. ” .

9. The Kerala High Couht in Natesan v. Peethambaran, (supra),0bserved

as under: 5

"24. It deals with a, situation afler apolice charge or afinal
reportiis submitted asicontemplated under S. 173(2). There
could be further investigation in respect ofthe same oflence,
that is, offence coverediby the police report already submitted
and where further evidence is _obtaineal the investigating
ojficer has to fomraiftl to the Jtlagistrate further report or
reports regarding %vidence and in regard to suchfilrther
report or reports, theprovisions ofsub-sections (2) to (6) shall
apply as far as may as they, apply regarding the original
report. We can _conce_i:f1z:e ofa situation where the Magisnate
has taken co izance on the basisofan original .po ice report
andsubsequiibfurther report or reports are submitted by the
investigating oflicer irgafllicafing more evidence or implicating
additional accused. Such further report or reports shall be
treated as police reports within the meaning of S. 173(2).
Naturally, that has to be fiallowed by the application of
provisions of Chapter ,;XVI of the Code, such as issue of
summons or warrant} isupply of copies ‘of records to the
additional accused etcgfand enquiry or trial, as the case may
be. There is no reasorif-z‘_o hold that sub-s. (8) ofS. 173 of the

.1

I

ceases. 2/2022 ' ' Page 7 @f19
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Code applies only to an oflence triable by Magistrates or not
to ofiences exclusively triable by Sessions Courts. Where such
reports are submitted in relation to oflences exclusively triable
by Sessions Courts and where a committal order has already
been passed on the basis of the original report, necessarily,
there must be another committal proceeding followed by a
flesh committal order. Thus. plurality of committal
proceedings and committal orders are within the
contemplation ofthe provisions ofthe Code. "

10. The,Hon’ble Supreme Court in Gangula Ashok v State ofAP (supra)

observed as under:

"1 I. Neither in the Code nor in the Act is there any provision
whatsoever, not even by implication, that the specified Court of
Session (Special Court) can take cognizance of the ofiiznce under
the Act as a court oforiginal jurisdiction without the case being
committed to it by a Magistrate. Hthat be so, there is no reason to
think that the charge-sheet or a complaint can straight away be
filed before such Special Courtfor ojfences under the Act. It can
be discernedfi"om the hierarchical settings ofcriminal courts that
the Court ofSession is given a superior and special status. Hence
we think that the legislature would have thoughfiully relieved the
Court ofSessionfrom the work ofpeifiarming all the preliminary
formalities which Magistrates have to do until the case is
committed to the Court ofSession. ”

11. The Orissa High Court ir1Arjuna _Kumar Pujhari v. State of Orissa,
(supra), observed as under:

"5. ..., In fizct, a Division Bench of the Karnataka, High
Court in the case ofG.E. Narayana v. State ofKarnataka [ILR
1979 KAR 2536.] , considered thispoint and disagreeing with
the Patna view, referred to earlier, came to hold that the word
“lvlagistrate ”, in section 173 of the new Code hadnothing to
da with the trial of the case or the enquiry or trial in a case
pending or being held by a particularforum. That word is used
to describz the authority to whom the oflicer-in-charge of the

CRLREFI 2/2022 Page 8 of19



-4

b.

"I04,

station house has to forward the final report under section
173(2) of the Code. was thus held that the reasoning that
there being no provisipn available in the Codeforforwarding
the report under section 173(8) of the new Code by a
Magistrate to the Sessions Judge, section 173(8) of the new
Code would not be i applicable when the case has been
committed by a Magistrate to the Court of Session is not
correct. Afier analysing section 173 of the Code, the learned
Judges of the Karnatdka High Court have held that the word -
“Magistrate ” referred to in section 173(8) ofthe Code is the
Magistrate refizrredililo in section 173(2) of the Code and,
therefiare, itjbllows thht thefurther report under the Code has
to be forwarded to thh Magistrate to whom the report under
section 173(2) has bednforwarded by the ofiicer-in-charge of
the concerned policfefl station and the said Magistrate on
receiving the report turn has to forward that report to the
Sessions Judge or the Special Judge, as the case maybe, who
would exercisefinal ‘discretion in regard to thefurther action
on such report. In my opinion, the s aforesaid decision
represents the correct view in interpretingsection 1 73(8) ofthe
Code ofCriminal Prqciedure. " - -

12. The Hon’b1e Suprerpp Court in Kallu NatAlias MayankKumarNagar
s I/"State ofUP. andAnr. )SCC 0nLine SC 1606, observed as under.3 .

"74. A reading offithe aforesaid provision, makes it manifest,
that there is a clear eiiiibargo cast upon the Court ofSessionfiom
taking cognizance any. ofibnce, as. a Court of original
jurisdiction i.e., no cognizance ofan =oflIe'nce can be taken by a
Court of-Session in itiigoriginal capacity,- as apoint ofinitiation of
any proceedings the Code. The expression “as a Court of
originaljurisdiction ’*;;1iyarrants a careful interpretation. The said
expression cannot beiicfionstrued ‘to mean that merely because the
Court ofSession isprggicludedfrom taking cognizance ofan ofience
as forum of inceptiori gofproceedings under the Code i.e., as an
originalforum, that itijmust by necessary implication, bepresumed
to be empowered to tiagte cognizance ofan oflence as aforum of
superiorjurisdiction org’ as anintermediate proceduralforum at a

i:,.
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subsequent stage in the proceedings already initiated T0 say so,
would go against the well-established rule, that cognizance ofan
offence can only be taken once, as held in Dharam Pal (supra)
and Balveer Singh (supra). The negative language employed in
Section 195' of the Code, more particularly, “no Court ofSession
shall take cognizance of any oflence” which has been used in
conjunction with "unless the case has been committed to it ” is not
suggestive ofthefact that, where a case has been committed to the
Court ofSession, it has to then mandatorily take cognizance ofthe
ofience. To say would, resulting in turning the very tenets of the
act of “taking cognizance” over its head. It would lead to an
absurd interpretation, where, although the Magistrate, by way of
Section 190 of the Code has the discretion to take cognizance of
an ofiiznce, no such discretion exists insofar as the Court ofSession
is concerned. ”

observed as under: -

"38. Section 193 ofthe Code speaks ofcognizance ofoflences by
the Court ofSession andprovides asfollows:

. “~193.Cognizance ofoffences by Courts ofSession.—Except as
otherwise expressly provided by this Code or by any other lawfiar
the -time being inforce, no Court ofSession shall take cognizance
ofany oflence as a court oforiginal jurisdiction unless the case
has been committed to it by a Magistrate under this Code. ”
The key words in the section are that “no Court ofSession shall
take cognizance ofany oflence as a court oforiginal jurisdiction
unless the "case has been committed to it by a Magistrate under this
Code ". The above provision entails that a case must, first ofall,
be committed to the Court of Session by the Magistrate. The
second condition is that only afier the case had been committed to
it, could-the Court of Session take cognizance of the oflence
exercising original jurisdiction. Although, an attempt has been
made by Mr Dove to suggest that the cognizance indicated in
Section J93 deals not with cognizance of an ojjence, but of the
commitment order passed by the learned Magistrate, we are not

CRL REE 2/2022 Page 10 of19
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inclined to accept suich a submission in the clear wordings of
Section I93 that the ,C;'ourt ofSession may take cognizance ofthe
oflences under the -said section.

39. This takes us to the next question as to whether under Section
209, the Magistrate was required to take cognizance ofthe ofience
before committing the base to the Court ofSession. It is well settled
that cognizance ofan bfience can only be -taken once. In the event,
a Magistrate takes coghzizance ofthe oflence and then commits the
case to the Court ‘Af Session, the question of taking flesh
cognizance of the offence and, thereafter, proceed to issue
summons, is not in acfcordance with law. K cognizance is to be
taken ofthe offence, couldbe taken either by the Magistrate or
by the Court ofSessibn. The language ofSection 193 ofthe Code
very clearly indicatespihat once the case is committed to the Court
ofSession by the learhbdMagistrate, the Court 0fSession assumes
originaljurisdiction all thatgoes with the assumption ofsuch
jurisdiction. The proviigions ofSection 209 will, therefore, have to
be understood as the legarnedMagistrate playing apassive role in
committing the case to] the Court ofSession on findingjrom the
police report that the case was triable by the Court ofSession. Nor
can there be any question ofpart cognizance being taken by the
Magistrate and part {cognizance being taken by the learned
Sessions Judge.”

as-.14. A perusal of the aboye provisions and decisions would show that upon

completion ofinvestigation, ia p0l1ce report 1s tobe submitted to the concerned
Magistrate. Upon the Magisfitrate receiving the Sflld report 111 terms of Section_ _ ;., .
173 (2), CrPC, the Magistrhfte is to examine the report for taking cognizance

of any offence that may hafvb been disclosed. I

15. Section 173(2), makes it clear that even after a first report is

submitted, further mvestigaiiion can continue and if any further report or
1, ‘ - *

reports are to be submitted], ithe sarne procedure as prescribed under Section
;r r - '

173, CrPC, for the initial ieport shall be followed even for the subsequent

causes. 2/2022 -Page 11 @119
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16. Thus, in the opinion ofthis Court, under Section 190 CrPC, cognizance

is to be taken by the Magistrate upon receipt of a police report and this would

apply not just to the first report but even to the subsequent reports. '

17. The question that has been raised is whether after the case has been

committed to the Court of Session, whether further cognizance ofany ofibnce
could be taken or not by the Magistrate. This issue has been decided now in a
number of cases wherein it has been held that even where subsequent reports

are filed, a fiesh cornmittal order can be passed by Magistrate.

18. The rationale and logic behind this is that the Court of Session, being
in a superior hierarchical position, ought not be saddled with the preliminary

formalities which may be required at the stage ofinitial consideration. So even
afier a case is committed to Court of Session, a supplementary chargesheet

filed by police ought to be treated as a police report under Section 173(2) of
CrPC and the concerned Magistrate would be the same, as referred to in
Section 173 (8)_ of CrPC.
19. Thus, in light of the legal position discussed above, this Court is of the
opinion that the term “Magistrate” referred to in section '1"73(8) of the CrPC
denotes the same Magistrate as referred to in Section 173(2) of the CrPC. A
supplementary chargesheet shall thus, be treated as a police report within the
meaninglofSection 173(2) ofthe CrPC and must be filed before the concerned

Magistrate, who is required to take cognizance of that supplementary

chargesheet and commit the case to the Court of Session. Accordingly,
Question no.1 stands answered. V

Question No. 2: Upon Committal of a Case. who is the Repository. of

CRLREFI 2/2022 Page 12 0/19
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power to order fi1rther,Inve:stigation. Whetheran Ilaqa Magistrate or a
Court of Session qua the trial court?

20. In this regard, learncid Amicus Curiae, submitted that upon committal
ofthe case, the repositorylofpower to order further investigation lies with the
Court of Session qua the trial court. It is contented that once the case is

committed, the Court of Spssion is seized of the matter and thereafter, the

further proceedings are determined by the Court of Session alone. Once the

Court ofSession has taken ziiognizance as a court oforiginal jurisdiction under

Section 193, CrPC, it acquires all the powers including the power to order
fll1'lZh61' investigation. The r<_'ple of a Magistrate, after committing a case under
Section 209, CrPC is narroiv and limited and therefore, a Magistrate cannot
exercise any supervisory ppézver to direct firrther investigation, once the matter

is committed. 1
20.1 Reliance is on the -following judgments : Bimal Kumar V.5-rare 0fBihar (20 OnLine Pat 16,1-1, Kamlapati Trivedi I/State

of.West Bengal, (198931 2 scc 91, Hemqptphasmana V CBI (2001) 7
soc 536,- Rhm Lazzttirang VState' melt-i Admn.) (1919) 2 soc 322,
Yinay Tyqgi VI;~shar.i:li!,/‘iii (2013):5 SCC 762, _Sanj_ay Gandhi v. Union of

India? (1978) 2 SCCi3i@f:5ili,4j¢2‘y_Kuinai* 1Parmar=V State"ofRajasthan (2012)

US

U‘

:_“i"I(%j---"~_-.E:__A

12 soc 406 MRu Bprrq .lT’|.-I'.?.1.§‘1fY7r¢%ctoir'_A0’]:‘f:1li'L‘ol|i4:je_ 2019 scc OnLine
Kat 3604, Mohd. Yuri] Bhat V.S'tate ofJ&K2013 soc OnLine J&K 41,
and Sarlaben Virsingfj%amaniya VState of Gujarat 1988_ SCC OnLine

Guj T-I

21. -In response to Qi:1%S110Il no.2, the respondent in their written
submissions has submifled§ia;s follows: ‘l

' l

n-.":.=.—.=»

1 :
--‘J2 l.it
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"5. With regard to the second issuejiamed by this Hon'ble Court,
the Supreme Court has held thefollowing in Vinubhai Haribhai vs
the State of Gujarat (2019) I 7 SCC 1, "... Article 21 of the
Constitution mandates thatpowers necessary, which may also be
incidental or implied, are available to the Magistrate to ensure a
proper investigation which, without doubt, would include the
ordering offizrther investigation after a report is received by him
u/s 173(2), and which power would continue to ensure in such
Magistrate at all stages ofthe criminalproceedings until the trial
itselfcommences @7ara—25). " C i

6. Similarly, in Gurjinder Singh vs State ofPunjab & Anr. 2012
SCC OnLine "P&H 19974, the Hon'ble Punjab & Haryana High
Court has held that "... referring to the provisions of section.
173(8), the court has held that this provision makes it clear that
further investigation is permissible but reinvestigation is
prohibited In addition, the court has gone on to observe that the
law does not mandate taking of prior permission fiom the
Magistrate for pfurther investigation but carrying out a further
investigaiion even afierfiling ofcharge sheet is a statutory right
of the police and reinvestigation without prior permission is
prohibited Explaining the word 'fi1rther" the court has clearly
held thatiit cannot be fieslt investigation all ‘reinvestigation.
Meaning of further is , explained as "additional, more or
supplemental. Accordingly, it is held that it is in continuation of
ihé *‘ea‘r'lier' investigafion. find not a flesh investigation or
reinvestigation to be started ab initio wiping out the earlier
investigation altogether. (Para-34) ”. "

It has been held by the H0n’ble Supreme Court in Dharam Pal (supra)

The language ofSection 193 ofthe Code very clearly indicates
that once thecase is committed to the Court of Session by the
learned Magistrate, the Court of Session assumes original
jurisdiction and all that goes with the assumption of .-such
jurisdiction.... ..

CRLREF1 2/2022 Page 14 ofI9
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23 In M.Rubben Britto id}/Inspector ofPolice (supra), the Karnataka Hlgh

Court observed as under: ‘

27. In the case on hand the Court below, when an application is
filed under Section 1 73(8) ofCr. P. C. rejected the application on
the ground that the petitioner ought to have been approached the
Magistrate andfurther observed in the order that there is no any
provision to refer the baseforfitrther investigation by the Session
Court. The Sessions [Court can order for reinvestigation and the
vergapproaclz ofltltbFSessi0ris Court iserroneous and failed to
exercise its powers when the matter has been eommitted to the
Sessions Court. Adhiifledlg no dispute with regard to factitlzat
the matter has alretillv been committed and pending before the
Sessions Court. '7 1 '
28. The Magistrate?‘ after receipt df the report under
Section 173(8) ofCr.'l C.,has committed the matter to the
Sessions Court, sinciebi the matter is exclusively triable by the
Sessions Court. Onbjé the matter has been committed to the
Sessions Court, it is wflell~settled that the Magistrate is jbrbidden
to apply his mind to merit ofthe matter and to determine as to
whether any accusedhnfieed be added or subtracted toface the trial
before the Court ofSetfsgsions and thisprinciple is held by the Patna
High Court in Bhola_“§Rai v. State ofBihar, (1997) 3 Crimes 48
(Pan). ' = 1'] ' '

I.
9 t

I, gt- .
31. Inl the » case on "afier the conimittal fof they case,» an
applicationisfiled applicant in_vokihgiSe'ction 1 73(8) ofCr.
P.C. .The-main grounds;ofthe'applicant before the Trial Court is
that the Investigatingfflfiicerfailed to_-investigate the matter in a
perspective‘ -manner§=i*§§1nd'"-made certain t allegations in the
application -that the fflbcused --has not been questioned by the
Inves'tigating i0fiicei% élduring the ' tinve'stigatio'n" and fitrther
contended that in the ‘base ofdeath byhanging, urine and motion
has to-be come out atifthe time ofdeath; exoess gathering ofblood
will appear infinger in the inquest reportit did not reveal

1'5 ll .
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such things; the position of the refill pen usedfor writing in the
diary with blood found unopened initially on the floor and the
position of the pen has been changed in the subsequent scene in
the videograph; the instrument used by the deceased in cutting her
hand is not so far identified and not recovered and contend that
investigation is defective and when such allegation is made in the
application, by invoking Section 173(8) ofCr. P.C., the Sessions
Court ought to have considered the said application on merits but
not on the technicality in coming to the conclusion that the
applicant has to approach the Magistrate and there is noprovision
to refer the casefiarfizrther investigation by the Sessions Court.

\\\"§ .I‘ 1.

32. In view of the principles laid down referredsupra, the Court
below has committed an error in rejecting the application on the
ground that the Sessions Court has no suchjurisdictionfor order
for investigation and other ground. that no provisionfor orderfor
investigation by Sessions Court and the same is liable to be
interfered... ..

>

24 In Mohd. Yunus Bhat VState ofJ&K, (supra), the Jammu and Kashmir

I-Ilgh Court observed as under:

20. It ispertinent topoint out that amendment to the Code byActl7§(VII
of1978 has done away with committal proceedings. The Charge-sheet
in j_a,_ca_s_e-egtclusively triable by Court ofSessions, presented before the
Magistrategis .to be committed in terms-ofSectio'n.2A05-D ofthe Code to
the ,C0urt of Sessions without any proceeding before the Magistrate
except recording satisfaction that the case is triable exclusively by the
Court ofSessions. In the circumstances thetcase is committed by the
Magistrate more often on the very date the Charge-sheet ispresented by
the Station House oflicer Incharge Police Station. The complainant of
the victim obviously may not have an opportunity to approach the
Magistrate with an application seeking ‘ffitrther_investigation'" on the
ground that some important evidence-oral or documentary has been
deliberately or otherwise left out and that a direction is required to be
given to the Investigating Ofiicer to further investigate the matter. It
would be irrational and against the object of the Code to restrict the
power to direct ‘further investigation ” to the Magistrate and not to the

cat REF. 2/2022 Page 16 0119
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Court to which the case is committed
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25. After examining the aforesaid judgments and Section 193 CrPC, this

Court is of the view that once the case is committed to the Court of Session

by the Magistrate, the Cour} ofSession assmnes jurisdiction to proceed further
with the trial of the case. .The Sessions Court, once invested with original
jurisdiction and seized of the case, is the Court that can direct further

investigation in the case, as the entire material of the case is before that court

and it can better decide Whether the matter requires further investigation or

not, according to the facts bfthe case.

26. With the enactment of Bharatiya Nagarik Suraksha Sanhita, 2023
(hereinafter referred to as,"tIhe ‘BNSS’), which has come into force on 15‘ July
2024, it has repealed ‘ch? pre-existing CrPC. Section 193(9) of BNSS

corresponds to Section 1l73(8) of CrPC. Section 193(9) of BNSS reads as
follows:  -

“Section 193. laitepor-t ofpolice oflicer on completion
of-investigation:-§ - " ‘ ‘
-74'-U7 . i
(9) Nothing in tliis section shall be deemed to preclude

-fiirther investigdtion in respect of;-an ojfiince after a
_ report under .stlb;é}secfion (3) has beenforwarded to the
. lldagistrate “andjfwhere upon such investigation, the

o_]_"7’icer in chargé of the police ‘station Jobtains further
evidence, oral documentary,he shallforward to the
Magistrate a fdnther report or reports regarding such
evidence in the'_form as the State Government may, by
rules, provide; the provisions ofsub-sections (3) to
(8) shall, as fi1r§as may be, apply in relation to such
report or reponts as they apply in relation to a report
forwarded undeirlsub-section (3):
Provided thatfipfther investigation during the trial may

Fl ~
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e be conducted with thepermission ofthe Court trying the
case and the same shall be completed within aperiod of
ninety days which may be extended with the permission
ofthe Court. "

In terms of Section 193(9) BNSS, further investigation during a trial may be

conducted with the permission of the court trying the case. '

2'7. After committal ofthe case by the Magistrate, it is the Court ofSession

that is trying“ the case. The proviso to Section 193(9) BNSS does not leave

any doubt that afler committal, the power to order further investigation is with
the Court of Session.

28. In -view of the above discussion, Question no. 2 stands answered by
holding that upon committal ofa case, the power to order further investigation
is with the Court of Session. '

29. The questions raised by the Referral Magistrate are, therefore,
answered as under: - '

Question N0". .1; Upon Committal of a case, before whom should the

supplementary chargesheet be filed, whether an Ilaqa Magistrate or a Court

of S'e§sign qua thetrial court?

The supplementary chargesheet, in tenns of Section 1'73 (2) CrPC and Section
193 is to be filed before the concerned Magistrate who shall complete the

procedural formalities, take cognizance, if any, and then commit the case to
the Court of Session.

Question No. 2: Upon Committal of a Case. who is the repository of power
to order further Investigation.- whether an Ilaqa_Ma_gi_strate or a Court of
Session qua_the trial court‘?

Afier a case is committed, the repository to direct further investigation would
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be the Court of Session. Post the enactment of Section 193(9) BNSS, the
proviso thereto makes it clear that further investigation during trial ca11 be

conducted with the permission ofthe concerned Court trying the case, which,
once a case is committed would be the Sessions Comt.
30. Accordingly, the Reference is answered and disposed of.
31. Let a copy of this judgment be circulated to all the learned Principal

District and Sessions Judges for information and necessary compliance.
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