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IN THE HIGH COURT OF DELHI AT NEW DELHT
6599:2—-59 H '4

N0._i__/DI-IC/Gaz/G-2/SC-Judgment/2024 Dated: Q 0.2024

From :

The Registrar General,
High Court of Delhi,
New Delhi.

To

1. The Principal District & Sessions Judge (HQ), Tis Hazari Courts Complex, Delhi.
2. The Principal District & Sessions Judge (New Delhi), Patiala I-louse Courts Complex,

New Delhi.
3. The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New

elhi

. The Principal District & Sessions Judge (East), Karkardoorna Courts Complex, Delhi.

. The Principal District 8:. Sessions Judge (South), Saket Courts Complex, New Delhi.
7. The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex,

Delhi.
8. The Principal District & Sessions Judge (North-West), Rohini Courts Complex, Delhi.
9. The Principal District & Sessions Judge-cum-Special Judge (PC Act) (CB1), RACC, New

Delhi.
10. The Principal District & Sessions Judge (South-East), Saket Courts complex, Delhi.
ll. The Principal District & Sessions Judge (North-East), Karkardooma Courts Complex,

Delhi.
l2. The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi.
13. The Principal Judge(HQ), Family Courts, Dwarka, New Delhi.

‘)1./"ll?he Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi.
5
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Sub : Judgment dated 09.09.2024 passed by Hon’ble Supreme Court of India in Criminal
Appeal No. 2501 of 2024 [arising out of SLP(Crl.) No. 6942 of 2024] titled “Dhanraj
Aswani vs. Amar S. Mulchandani & Anr.”

Sir/Madam,

I am directed to refer to this Court’s letter no. 58'1'8-5890/DI~IC//Gaz'G-2/SC-
Judgment/2024, dated l5.l0.2024(copy enclosed), on the above subject, and to say that the date of

Judgment in the said letter be read as “09.09.2024” instead of 15.09.2024. A copy of Judgment dated
09.09.2024 passed by I-Ion’ble Supreme Court of India in Criminal Appeal No. 2501 of 2024 [arising
out of SI..P(Crl.) No. 6942 of 2024] titled “Dhanraj Aswani vs. Amar S. Mulchandani & Anr.” is
attached herewith for ready reference.

I am further directed to request you to circulate the same amongst all the Judicial Officers
working under your respective control for information and necessary compliance.

_;‘m‘l“”"Zf/'~‘“’“L_ say
5 ‘/ (Surender Pal)

___\\- Joint Registrar (Gazette-I13)
W) For Registrar General.
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From :

The Registrar General,
High Court ofDelhi,
New Delhi.

To

I. The Principal District & Sessions Judge (HQ), Tis Hazari Courts Complex, Delhi.
2. The Principal District & Sessions Judge (New Delhi), Patiala House Courts Complex,

New Delhi. -
3. The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New

Delhi.
. The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi.
. The Principal District & Sessions Judge (East), Karkardooma Courts Complex, Delhi.
. The Principal District & Sessions Judge (South), Saket Courts Complex, New Delhi.
. The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex,

Delhi. .
8. The PrincipalDist1'ict & Sessions Judge (North-West), Rohini Courts Complex, Delhi.
9. The Principal District & Sessions Judge-cum-Special Judge (PC Act) (CB1), RACC, New

Delhi. -
10. The Principal District & Sessions Judge (South-East), Salcet Courts complex, Delhi.
ll. The Principal District & Sessions Judge (North-East), Karkardooma Courts Complex,

Delhi.
12. The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi.
13. The Principal Judge(HQ), Family Courts, Dwarka, New Delhi.

\10\U’1-FR

Sub : Judgment dated 15.09.2024 passed by Hon’ble Supreme Court of India in Criminal
Appeal No. 2501 of 2024 [arising out of SLP(Crl.) No. 6942 of 2024] titled “Dhanraj
Aswani vs. Amar S. Mulchandani & Anr.”

Sir/Madam,

I am directed to request you to kindly download the Judgment dated 15.09.2024 passed
by Hon’ble Supreme Court of India in Criminal Appeal No. 2501 of 2024 [arising out of SLP(CrI.)
No. 6942 of 2024] titled “Dhanraj Aswani vs. Amer S. Mulchanclani &. Anr.” from the official
website of the Supreme Court of India and circulate the same amongst all the Judicial Officers
working under your respective control for information and necessary compliance.

Yours faithfully,

WWW(Vinay Sharma)
Deputy Registrar (Gazette-LB)

For Registrar General.



Eli-{IEI
""@‘“$E

2024 INSC 669 REPORTABLE-ii 

IN THE SUPREME COURT OF INDIA

CRIMINAL APPELLATE JURISDICTION
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DHANRAJ ASWANI ...APPELLANT

VERSUS
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J.B. PARDIWALA, J. =-

For the convenience of exposition, this judgment is divided into the following
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C. VIEWS OF DIFFERENT HIGH COURTS ON THE ISSUE IN

QUESTION ............................................................................................... .. 1 0

D. ANALYSIS ................................................................................................ ..25
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Criminal Appeal No. 2501/2024 Page 1 of 73



A short question of general public importance on which there is great

divergence of judicial opinion that falls for the consideration of this

Court is as under:

“Whether an application for anticipatory bail under Section 438

of the Code of Criminal Procedure, 1973 (for short, “CrPC”) is

' maintainable at the instance of an accused while he is already in

judicial custody in connection with his involvement in a different

case?”

This appeal arises from the judgment and order dated 31.10.2023

passed by the High Court of Judicature at Bombay in Anticipatory Bail

Application No. 2801 of 2023 by which the High Court overruled the

objection raised by the appellant herein (original complainant) as

regards the maintainability of the anticipatory bail application filed by

respondent no. 1 (original accused) in connection with CR No. 806 of

2019 registered with Pimpri Police Station for the offences punishable

under Sections 406, 409, 420, 465, 467, 468, 471 respectively read with

Section 34 of the Indian Penal Code (for short, “IPC”) and thereby took

the view that although respondent no.1 herein may already be in
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Q
custody in connection with ECIR No. l0 of 2021, yet he would be

entitled to pray for anticipatory bail in connection with a different case.

lt appears from the mateiials on record that respondent no. 1 herein

came to be arrested in connection with ECIR No. 10 of 2021 .Whi1e in

custody, he apprehended arrest in connection with CR No. 806 of 2019

registered against him at the instance of the appellant herein. In such

circumstances, he prayed for anticipatory bail before the High Court.

The appellant herein intervened in the proceedings of said anticipatory

bail application and raised an objection that as respondent no. 1 herein

is already in custody in connection with ECIR No. 10 of 2021, he

cannot pray for anticipatory bail in connection with CR No. 806 of

2019. The objection raised by the appellant herein in his capacity as the

complainant came to be overruled and the High Court proceeded to hold

that although respondent no. 1 herein may be in custody in one case,

yet the same would not preclude him from seeking pre~an'est bail in

connection with a different case. Since the objection was overruled, the

appellant is now before this Cotut.
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SUBMISSIONS ON BEHALF on THE APPELLANT

Mr. Sidharth Luthra, the learned Senior counsel appearing for the

appellant canvassed the following submissions:

The High Court committed a serious error in taking the view that

although a person might be in custody after his arrest in one case,

yet such a person can apply for the grant of pre-arrest bail under

Section 438 of the CrPC in connection with a different case.

The essential part of arrest is placing the corpus (body of the person)

in custody of the police authorities. The natural corollary, therefore,

is that a person who is already in custody cannot have reasons to

believe that he would be arrested as he aheady stands arrested. The

pre—condition to invoke Section 43 8 CrPC is that the accused should

have a reason to believe that he “may be arrested”. If the accused is

already in custody, then he can have no reason to believe that he

“may be arrested”.

The salutary provision of Section 438 of the CrPC was enshrined

with a view to see that the liberty of any individual concerned is not

put in jeopardy on frivolous grounds at the instance ofunscrupulous

or irresponsible person or officers who may be in charge of the

prosecution. If such is the objective behind the enactment of Section
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9
438 of the CrPC, then for a person who is already arrested there is

no question of any humiliation being caused.

If an accused while being in custody in connection with one case, is

granted ‘anticipatory bail under Section 438 of - the CrPC in

connection with a different case, then it would not be possible for

him to fulfill the requirement of the condition that may be imposed

under Section 438(2)(i) of the CrPC i.e. to make himself/herself

available for interrogation as and when required. In other words, a

person in custody would not be able to meet or comply with the

condition that may be imposed under Section 438(2)(i) of the CrPC.

This being a material consideration for grant of anticipatory bail, it

would be illogical to permit a person to seek anticipatory bail if he

is unable to satisfy conditions that may be imposed under Section

43 8(2)(i) of the CrPC.

If a person who is already in custody in connection with one case

apprehends arrest in connection with a different case, then he is not

remediless. In such circumstances, he can seek to surrender and pray

for regular bail on the principle of “deemed custody” both in

Magistrate as well as Sessions triable cases.
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Mr. Luthra, with a view to fortify his aforesaid submissions, placed

strong reliance on the following decisions:

Kartar Sing]: v. State ofPunjab, [1994] 2 SCR 375, (1994) 3 SCC

569
Gurbaksh Singh Sibbia v. State ofPunjab, [1980] 3 SCR 383, (1980)
2 SCC 565

Sushila Aggarwal v. State (NCT ofDelhi), [2020] 2 SCR 1, (2020) 5

SCC 1
Sunil Kallani v. State ofRajasthan, 2021 SCC OnLine Raj 1654

Rajesh Kzzmar Sharma v. CBI, 2022 SCC OnLine All 832

Tejesh Suman v. State ofRajasthan, 2023 SCC OnLine SC 76

Bashir Hasrm Siddiqui v. State (GNCTD), (2023) SCC OnLine Del

7544
Narinderjit Singh Salim‘ v. Union ofIndia, [2001] Supp. 4 SCR 114,

(2002) 2 SCC 210.

In such circumstances referred to above, the learned Senior counsel

prayed that there being merit in his appeal, the same may be allowed

and the impugned order passed by the High Court be set aside.
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O
B. SUBMISSIONS ON, BEHALF or THE_RE_SPON'DE.NT N9. 1

(ORIGINAL AC.CUSED)

7. Mr. Siddharth Dave, the learned Senior counsel appearing for the

original accused, vehemently opposed the present appeal and canvassed

the following submissions:

i. The legal maxim ubijus ibi remedium i.e. where there is a right,

there is a remedy, is recognised as a basic principle ofjurisprudence.

A Constitution Bench of this Court in Anita Kushwalza v. Puslzap

Sudan reported in (2016) 8 SCC 509 held that the right to access

justice is so inalienable, that no system of governance can possibly

ignore its significance, leave alone afford to deny the same to its

' citizens. It was also held that the ancient Roman jurisprudential

maxim ubi jus ibi remedium has contributed to the acceptance of

access to justice as a basic and inalienable human right, which all

civilized societies recognise and enforce.

ii. The right ofan accused to apply for pre-arrest bail under Section 438

ofthe CrPC is intrinsically linked to his right to access the competent

courts to avail his remedies under the law. A person would thus be

entitled to apply for pre-arrest bail under Section 438 of the CrPC in

one case, even though he may be in custody in connection with some

other case. '
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The right of an accused to protect his personal liberty within the

contours of Article 21 of the Constitution of India, by applying for

pre-arrest bail under Section 438 CrPC cannot be eliminated without

a procedure established by law. Further, such procedure should also

pass the test of fairness, reasonableness and manifest non-

arbitrariness on the touchstone of Article 14 of the Constitution of

India. _

Under Section 438 of the CrPC, the pre-condition for a person to

apply for pre-arrest bail is a “reason to believe that he may be

arrested on accusation of having committed a non-bailable

0fi’ence”. Therefore, the only pre-condition for exercising the said

right is the apprehension of the accused that he may be arrested.

The arrest of an accused in one case cannot foreclose his right to

apply for pre-arrest bail in a different case, since there is no such

stipulation in the language of Section 438 of the CrPC. The

restrictions on the exercise of power to grant pre-arrest bail under

Section 438 of the CrPC are prescribed under Section 438(4) of the

CrPC which provides that the provisions of Section 438 shall not

apply to cases involving arrest under Sections 376(3), 376AB,

376DA or 376DB respectively of the IPC.
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O
A Constitution Bench of this Court, in Sushila Aggarwal (supra)

While considering the statutory restrictions on Section 438 of the

CrPC held that where the Parliament intended to exclude or restrict

the powers of the Court under Section 438 of the CrPC, it did so in

categorical terms (such as Section 438(4)). The omission on the part

of the legislature to restrict the right of any person accused ofhaving

committed a non-bailable offence to seek anticipatory bail can lead

one to assume that neither a blanket restriction can be read into the

text of Section 438 CrPC by this Court, nor can inflexible guidelines

in the exercise of discretion be insisted as that would amount to

judicial legislation.

A statutory restriction on the right to apply for pre-arrest bail is also

found under Sections 18 and 18A(2) respectively of the Scheduled

Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989

(for short, “the Act, 1989”). The said provisions provide that Section

438 of the CrPC shall not apply to cases under the Act, 1989. That

despite the statutory bar under Sections 18 and 18A(2) respectively

of the Act, 1989 a three-Judge Bench of this Court in Prathvi Raj

Clzauhan v. Union ofIndia reported in (2020) 4 SCC 727 held that

if a complaint does not make out api-imafacie case for applicability

of the Act, 1989 the bar under Sections 18 and l8A(2) respectively
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of the said Act shall not apply. The aforesaid judgment indicates

the judicial approach of adopting an interpretation in favour of

personal liberty.

In such circumstances referred to above, Mr. Dave prayed that there

being no merit in the appeal, the same may be dismissed.

VIEWS OF DIFFERENT HIGH COURTS_ON THE ISSUE IN
QUESTION

In Sunil Kallani (supra), a learned Single Judge of the High Court of

Rajasthan took the view that an application for anticipatory bail would

not be maintainable at the instance of a person who is already arrested

and is in police custody or judicial custody in relation to a different

case. The line of reasoning adopted by the High Court in taking such a

View was that a person who is already in custody cannot have a reason

to believe that he would be arrested as he -already stood arrested, albeit

in a different case. The High Court observed that arrest means to

actually touch or confine the body of the person to the custody of a

police officer and an essential part of arrest is placing the corpus, that

is the body of the person, in custody of the police authorities. In light

of this essential requirement to constitute an arrest, a person who is

already in custody cannot have a reason to believe that he may be
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arrested as he stood already arrested. The High Court tried to fortify its

view by relying on some of the observations made by this Court in

Na1mdeiy'itSingh Sahni (supra). A few relevant observations made by

the High Court are extracted hereinbelowz

"17. The Scheme of Code of Criminal Procedure does
not define the word arrest. In Chapter V of Code of
Criminal Procedure, Section 4] lays down when police
may arrest without warrant. Section 41B lays down
procedure of arrest and duties of ojj‘icer. Section 46
mentions how arrest is to be made.

J 8. Upon reading Section. 46 Cr.P. C. (supra), it is
gpparentgthat arrest would gnean to actually, touch or
confine the bodv of the person to Qirstodv of the police
gfiioer. Section J 67 ..Cr.P. C. lays down that the custody
ngay be given to the police for the pufpose of
investigation (called as remand) or be sent tojail [called
asjudicial custodv). Thus the essential part Q7’arrest is
placing the pcorpusnbodv oftheperson__in custody ofthe
police authorities whether: of a police. station or before
hiin or in a cozrcernedjail.

19. The natural corollazjv is therefore that a person who
is already in _custod_v cannot have reasons to believethat
he shall be arrested as he stands already arrested. In
view thereof the precondition ofbail application to be
moved under Section 438 Cr.P. C. i. e. reasons to believe
that he may be arrested _" do not survive since a person
is already arrested in another case and is in custodv
whether before the police or infail.

XXX XXX XIX

23. As pointed out by learned counselfor the petitioner
that there may be cases where a person who has already
been arrested in a particular case may be faced with
registering ofseveral FIRs by the persons who do not
want him to be released fi"om jail and in the said
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circumstances only option available is to take
anticipatory bail in other FlRs as the police would seek
his arrest in all the cases. It may be subsequently
registered against himfor non-bailable Oflences and in
such an event, there would be infi'action ofhis personal
liberty. However this Court does not agree to the
submissions noticed as above. Once the FIR has been
registered in relation to an oflence committed against
any person by an accused he cannot claim to be
protectedfiom offences which he may have committed
with other persons who have their individual right of
registering an FIR against such an accused. The
accused will have to face investigation and subsequent
trial in relation to each and every case individually. The
question whether he may be punished separately or
jointlyfor other cases is a completely diflerent question
altogether and need not be gone into the present case.

24. Hovgeverq keeping it in c view observations
in Narinderfit Singh Sahni. (supra) andconsidering that
the purpose oflpreventive arrest by a_ direction of the
court on an application under Section 438 Cr.P. C.
would be an order in vacuum. As a person is alreadgin
custodv with thepolice this Court is ofthe view thatsuch
an _anti_cipaZQ1fv bail application under Section 438
Cr.P. C. would not lie and would be nothing but travesty
of justice in allowing anticipatorv bail to such an
accused who__i_s already in custody,

25. Examining the issue from another angle ifsuch an
application is held to be maintainable the result would
be that if an accused is arrested say for an oflence
committed ofabduction and another case is registered
against himfor having committed murder and third case
is- registered against him for having stolen the car
which was used for abduction in a diflerent police
station and the said accused is granted anticipatory bail
in respect to the oflence of stealing of the car or in
respect to the oflence of having committed murder the
concerned Police Investigating Agency where FIRS
have been registered would be prevented from
conducting individual investigation and making
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Q.

recoveries as anticipatory bail once granted would
continue to operate without limitation as laid down by
the Apex Court in Sushila Aggarwal, (supra). The
concept of anticipatory bail, as envisaged under-
Section 438 Cr.P. C. would stand fi'ustrated. The
provisions ofgrant of anticipatory bail are essentially
to prevent the concernedpersonfi'om litigation initiated
with the object ofinjuring and humiliating the applicant
by haying him so arrested andfor a person who stands
already arrested, such a factor does not remain
available.

26. In view ofabove discussion. this Court holds that"th_e
anticipatory bail would not lie and would not be
rngintainable if a person is alrjeadv arrested and is in
custody of police or _iudicial custodv in relation to
another criminal case which mav befor similar offence
orfor difiererit ofi"ences. ”

(Emphasis supplied)

In the case of Rajesh Kumar Shar-ma (supra), a learned Single Judge

of the High Court of Allahabad followed the view taken by the High

Court ofRajasthan referred to above.

In Bashir Hasan Sidrliqui (supra), a learned Single Judge of the High

Court of Delhi, relying on Sunil Kallani (supra) and Rajesh Kumar

Sharrna (supra), took a similar view that an application seeking

anticipatory bail would not be maintainable at the instance of a person

who apprehends arrest if such a person is already arrested and is in

custody in connection with a different offence. The relevant
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observations made by the High Court in paragraph 6 ofthe said decision

are extracted as under:

"6. Therefore, keeping in view the entire facts and
circumstances and also taking into account,” the
judgrnentgpassedgbv the Raiasthan High Court inSunil
Kallani (supra) andjubsequentlv iudgment passed by
Allahabad High Court in R_aiesh Kumar
Sharma (supral,_this Court is in__consonance with the
gpinions ofboth the High Court that since the accused
is in custodv in another Fill, the anticipatory bail in
oth,er_ElR is not maintainable. As a result. the present
petition stands dismissed. ”

_ (Emphasis supplied) .

In Alnesh Akil Somji v. State ofMaharashtra reported in 2021 SCC

OnLine Bom S276, a learned Single Judge of the High Court of

Judicature at Bombay formulated the following question of law for its

consideration:

"Whether an anticipatory bail application would be
maintainable by an accused who is already arrested and
is in magisterial custody in relation to another crime? ”

The Bombay High Court also took notice of the decision of the High

Court ofRajasthan in SunilKallani (supra). The decision of this Court

in the case of Narinderjit Singh Sahni (supra) was also looked into

and ultimately it was held that an accused has every right, even if he is

arrested in a number of cases, to move the courts for anticipatory bail

in each of the offence registered against him, irrespective of the fact
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Q
that he is already in custody in relation to a different offence. The High

Court was of the view that the application(s) under Section 438 of the

CrPC would have to be heard and decided on merits independent of the

other cases in which he is already in custody. We may refer to some of

the observations made by the High Court as under:

"8. A plain reading oftheprovision would show that the
only restriction provided is under Section 438 (4) ofthe
Cr. PC, which says that the provision will not apply to
accusations ofoflences which are stated in Section 438
(4) ofthe Cr.P. C. Similarly, certain special statutes have
excluded the operation ofSection 438 ofthe Cr.P. C. for
accusation of oflences punishable under those special
statutes, for example Section 18A ofthe Schedule Caste
and Schedule Tribes (Prevention of Atrocities) Act,
1989 bars exercise ofpowers under Section 438 of the
Cr.P. C.

9. The Hon ’ble Apex Court in the case of Sushila A
Aggarwal and others (supra), while dealing with the
scope of Section 438 of the Cr.P.C has followed the
decision in the case ofShri Gurbalcsh Singh Sibbia and
others Versus State "ofPunjab and regarding the bar or
restriction on the exercise ofpower to grant anticipatory
bail, the Hon 'ble Apex Court has held asfinllows:

"62. [] In this background, it is important to
notice that the only bar, or restriction, imposed by
Parliament upon the exercise of the power (to
grant anticipatory bail) is by way of a positive
restriction i.e. in the case where accused are
alleged to have committed oflences punishable
under Section 376 (3) or Section 3 76-AB or
Section 3 76-DA or Section 3 76-DB of the Penal
Code. In other words, Parliament has now denied
jurisdiction of the court (i. e. Court ofSession and
High Courts} fi~om granting anticipatory bail to
those accused of such ofleltces. The amendment
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[Code of Criminal Procedure Amendment Act,
2018 introduced Section 438 (4)] reads asfollows:

“438. (4) Nothing in this section shall apply
to any case involving the arrest of any
person on accusation of having committed
an oflence under sub-section (3) ofSection
376 or Section 3 76—AB or Section 3 76-DA
or Section 376-DB of the Indian Penal
Code

63. Clearly, therefore, where Parliament wished to
exclude or restrictg the pOW€1f_ of courts, under
Section 438 of the Code itdid so in categorical
terms. Barliament ’.s1_omiSsion to restrict the right
gfcitizens,_a_ccused ofother ofi‘ences_fi"om the right
toseelt anticipatory bail, necessarilv leads one to
assume that neither a blanket restriction _can be
read into by this Court. nor can inflexible
guidelines in the exercise ofdiscretion, be insisted
ypon;,thatwQu_ld amount toiudicial legislation ".

J0 Similarly, the Hon ’ble Apex Court has made
following observations in the case of Shri Gurbaksh
Szngh Sibbia and others (supra):

"39. Fifihly, the provisions ofSection 438 cannot
be invoked after the arrest of the accused. The
grant of “anticipatory bail” to an accused who is
under arrest involves a contradiction in terms,
insofar as the oflence or oflences for which he is
arrested, are concerned. Afier arrest, the accused
must seek his remedy under Section 43 7 or Section
439 ofthe Code, ifhe wants to be released on bail
in respect ofthe oflence or oflencesfor which he is
arrested

I J It is thus very clear, according to Hon 'ble Apex
Court, that anticipatory bail will not be maintainable in
case a person is in custody in the same offencefor which
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pre-arrest bail is sought, the restriction, if any, upon
maintainability ofprearrest bail will be there only ifa
person is in custody in thatparticular offence itself

12. From the above pronoun_cements, two things are
clear. First. there isrto such bar in Cr.P. C or anv statute
whi_ch__prohibits Session orgthe High C0l.{lfl fijo_rn
entertaining and deciding an anticipatory bail, when
grch person is already in judicial or police custodvjn
some other ofifence. Second, the restriction cannot be
stretched to include arrest made in any other offence as
that would be against the purport ofthe provision.

xxxxxxxxx
14. I may point out here that the case of Narinderjit
Singh Sahni and Another (supra) was in respect of
maintainability ofArticle 32 wherein reliefin the nature
ofSection 438 was sought. Even, the saidjudgment does
not hold in very clear terms that a person arrested in
one oflence cannot seek the relief provided under
Section 438 of Cr.PC in another offence merely on the
ground that he stands arrested in another district
oflertce.

J 5. In my considered opinion, there was no proper
interpretation ofSection 438 of the Cr.PC at the hands
of learned Additional Sessions Judge. Accused has
every right, even ifhe is arrested in number ofcases, to
move in each of oflence registered against him
irrespective ofthefact that he is already in custody but
for dijj‘erent oflence, for the reason that the application
(s) will have to be heard and decided on merits
independent ofanother crime in which he is already in
custody.

16. Qne cc_tnnot_anc_lmustnot venture. under the garb of
interpretation. to_s_ubstantiate its own rrzeanirtg than the
plain and simple particular though provided by statute,
What has not been said cannot be inferred unless the
provision itself gives room for speculation. If the
purpose, behind the intendment is discernible sans



obscuritvf and gzmbiguizfv, there is no place for ,
supposition. “

(Emphasis supplied)

In Sanjay Kumar Sarangi v. State of Odisha reported in 2024 SCC

OnLine Ori 1334, a learned Single Judge of the High Court of Orissa

took the view that there is no statutory bar for an accused in custody in

connection with a case to pray for grant of anticipatory bail in a

different case registered against him. The court, upon perusal of the

relevant provisions, took the view that arrest means physical

confinement of a person with or without the order of the Court. The

Court noted that Section 167(2) of the CrPC, which governs ‘remand’,

is applicable to a case where the accused is already arrested, and charge-

sheet has not been filed. The Court observed that there is no specific

provision in the CrPC which govems a situation where a person is

required to be arrested/remanded in connection with a new case when

he is already in custody in connection with some other case and in such

a situation, the accused can only be remanded in connection with the

new case on the order of the competent court. Answering the question

whether such order of remand by the cotut can be equated with an act

of arrest, the Court held that the purpose of remand as in the case of

arrest is to collect evidence during investigation, and thus both amount

to one and the same thing.
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Q.

The High Court proceeded to explain that if a new case is registered

against a person already in custody in connection with one case, the

police in such circumstances can either seek an order of remand from

the court or arrest the accused, as and when he is released from custody

in comiection with the other case. The Court explained that it is only in

the latter scenario that an order of anticipatoiy bail under Section 438

ofthe CrPC would become effective because it is only after the accused

is released from custody that he can be arrested in relation to the

subsequent case. The Court said that the anticipatory bail operates at a

future time. After being released from custody in the former case, ifhe

is sought to be arrested in relation to the subsequent case, there is no

reason why he should be precluded from approaching the court

beforehand with the necessary protection in the form of anticipatory

bail.

The court clarified that a person camiot be arrested if he is already in

custody in connection with some case, however, his right to obtain an

anticipatory bail in comiection with a different case cannot be curtailed

having regard to the scheme of the CrPC. The anticipatory bail, if

granted, shall however be effective only if he is arrested in connection
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with the subsequent case consequent upon his release from custody in

the previous case.

Lastly, the Court observed that there is nothing in the CrPC which takes

away the right of the accused to seek his liberty or of the investigating

agency to investigate the case only because the accused is in custody in

a different case. The Court observed that an accused can exercise his

right of moving the court for anticipatory bail just as the investigating

agency can exercise its right to investigate the subsequent case by

seeking remand of the accused from the court having jurisdiction over

the case. Both the rights can co-exist and operate at their respective and

appropriate times. The court held that if the application of the

investigating agency, seeking remand of the accused whilst he is in

custody in connection with the former case, is allowed, the accused can

no longer pray for anticipatory bail in the subsequent case, as then he

could be said to be technically in custody in connection with the

subsequent case also. In such a scenario, the accused can only seek

regular bail. The Court further elaborated that the grant of anticipatory

bail does not clothe the accused with a licence to avoid investigation or

claim any immunity therefrom.
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18. We may refer to some of the relevant observations made by the learned

Single Judge as under:

"13. To illusnlate, agpersonfl is in custody in connection
witha case and a new case is zjegistered againsrl1im_f01'
commission ofsome other ofi"ence.,,Tvuo recourses are
available to the police insuch a situation -firstlv toseek
an order ofremandfipm the Court ifthe presence ofthe
accused is required for investigationQ11 secondly, to
arrest him, as and when he is releasedfrom custodv in
connection with the previous case. It, is only in the
second scenario that an order Qf_Cl7lIlClpC£l0l1) bailcan
become efifecave because only then can he be ‘arrestegl’,
It is trite law that the distinction between an order in
case of custody bail and anticipatory bail is that the
former is passed when the accused is already arrested
and in custody and operates as soon as it is passed
(subject to submission ofbail bonds etc), while the latter
operates at a future time-when the person not being in
custody, is arrested. This, according to the considered
view of this Court, is the crux of the issue. To amglifil.
since an order granting anticipatoijv bail becomes
gfiective only when the pgrson is arrested and as it is not
possible to arrest a persongahfeadv in custodv, itfollows
that when. on being releasedfiozn custody in theformer
case, he is sought to be arrested in the new case, there
isgno reason why he shall be restrainedfifom moving the
Court _be_forehand to arm_]u'mself with necessary
protection in the forln of anticipatory bail to_ protect
himselffi'om such a situation. Ifsuch anforder is passed
by the Court in hisfavour, it shall become_@’ective if
and whenghe is arrested as nomtallv happens. The only
catch is, he cannot be arrested as long as he is in custody
in the first—mentioned case. So, his right to obtain an
order in the new case beforehand that can be effective
only upon his release from the first-mentioned case
cannot be denied under the scheme ofthe Code.
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J4. Another aspect must oalso be g taken o into
consideration - _when a person is in custody_in
connection with a case and a new case gets registered
against him, it is, for all praotical purposes a separate
case altogether. This implies allyights conferred by the
statute on the accused consequent upon registration of
a case against him as well as the investigating agency
are independentlyprotected. There is no provision in the
Code thattalces away theriglzt ofthe accused to seek his
liberty or ofthe investigating agency to investigate into
the case only because he is in custody in another ca_s_e.g
As already stated, the accused can exercise his right of
moving the court for anticipatory bail which would of
course be eflective only upon his releasefrom the earlier
case and in the event ofhis arrest in the subsequent case.
Similarly, the right of the investigating agency to
investigate/interrogate in the subsequent case can be
exercised by seeking remand of the accused fi~om the
court in the subsequent case. Both thesescenarios are
not mutually exclusive and can__operate at their
respective and appropriate times. The investigating
agency, if it feels necessary for the purpose of
interrogation/investigation c;an___.;eekfl remand of the
accused whilst he is in custody in connection with the
previous case and_ifsuch prayer is allowed, the accused
can no longerprayfor grant ofanticipatory bail asthen
he would be technically in custody in connection with
the subsequent case also. Then, he can only seekregular
or custody bail. It is also to be considered that if the
prosecution has the power to reg;iste1joao_case against_a
person Q/Ll’l_O_ is in custody in connection with another
case how can the accused be deprived ofhis right to seek
protection of his liberty in such case? This would
militate against the very principle underlying
Article 21 of the Cpnstitution as also Seotion 438 ofthe
Code.

15. This takes the court to the reasoning adopted by the
learned single judge of Rajasthan High Court in the
case ofSunil Kallani (supra) that “.....the concerned
Police Investigating Agency where FIRs have been
registered would be prevented from conducting
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individual investigation and making recoveries as
anticipatory bail once granted would continue to
operate without limitation as laid down by the Apex
Court in Sushila Aggarwal, (supra) ”

With great respect, this Court is unable to persuade
itself to agree with the above-quoted reasoning in view
of the fact that grant ofanticipatory bail does not and
cannot grant the accused a licence to avoid
investigation or clothe him with any immunity there-
firom. In fact, sub-section (2) ofSection 438 holds the
answer to this question asfollows.‘

(2) When the High Court or the Court ofSession
makes a direction under sub-section (J), it may
include such conditions in such directions in the
light of the facts of the particular case, as it may
thinkfit, including-

(i) a condition that the person shall make
himself available for interrogation by a
police ofiicer as and when required;

xxx xxx xxx

It is needless to mention tha_t_an order under subsection
(1) can be passed only upon hearing the ._Public
Prosecutor. Hence. the prosecution can always insist
upon inclusion ofsuch a condition by the court in the
order grating anticipatory bail. And in so far as
_'recoveries’ are concerned. as already stated. it is
always open to the investigating agency to pray [or
remandof the accused. as long as he is in custody,_for
such purpose and an order granting anticipatory bail
has not been passed. []

XXX XXX XXX

17. From a conspectus of the analysis made
hereinbefore thus, this Court holds asfollows:
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(2) There is no statutory barfor an accused in custody in
connection with a case toprayfor grant ofanticipatory
bail in another case registered against him;

(ii) Anticipatory bail, if granted, shall however be
eflective only Q’ he is arrested in connection with the
subsequent case consequent upon his release from
custody in the previous case;

(iii) The investigating agency, ifitfeels necessaryfor the
purpose ofinterrogation/investigation can seek remand
ofthe accused whilst he is in custody in connection with
the previous case and in which no order granting
anticipatory bail . has yet been passed. If such order
granting remand is passed, it would no longer be open
to the accused to seek anticipatory bail but he can seek
regular bail.

J8. In the cases athand; the prosecutionjias not sought
for nor obtained any orderfiom the Courtfor remand
of the petitioners in the subsequent cases registered
against them, Thus, this Court holds that the
Anticipatory Bai_l_applications are maintainable... ”

(Emphasis supplied)

Thus, it appears from the aforesaid discussion that there are divergent

opinions expressed by different High Courts of the counuy. The

Rajasthan, Delhi and Allahabad High Couns have taken the view that

an anticipatory bail application would not be maintainable if the

accused is already arrested and is in custody in connection with some

offence. On the other hand, the Bombay and Orissa High Courts have

taken the View that even if the accused is in custody in connection with
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Q
one case, anticipatory bail application at his instance in connection with

a different case is maintainable.

ANALYSIS

i. Evolution of the concept of anticipatory bail

The Code of Criminal Procedure, 1898 (for short, “the 1898 Code”)

did not contain any specific provision analogous to Section 438 of the

CrPC. In Amir Chand v. The Crown reported in 1949 SCC OnLine

Punj 20, the question before the Full Bench was whether Section 498

of the 1898 Code empowered the High Court or the Court of Session to

grant bail to a person who had not been placed under restraint by arrest

or otherwise. The Full Bench answered the reference as under:

“...The very notion of bail presupposes some form of
previous restraint. _There_[oi'e, bail cannot be granted to
a person who has not been arrested andfor whose arrest
no warrants have been issued. Section 498, Criminal
Procedure Code, does notpermit the High Court or the

' Court ofSession to grant bail to anyone whose case is
not covered by sections 496 and 497, Criminal
Procedure Code. Itfollows, therefore, that bail can only
be allowed to a person who has been arrested or
detained without warrant or appears or is brought
before a Court. Such person must be liable to arrest and
must surrender himself before the question ofbail can
be considered. In the case ofa person who is not under
arrest, butfor whose arrest warrants have been issued,
bail can be allowed if he appears in Court and
surrenders himself No bail can be allowed to a person
at libertyfor whose arrest no warrants have been issued.
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The petitioners in the present case are, therefore, not
entitled to bail. The question referred to the Full Bench
is, therefore, answered in the negative. ”

(Emphasis supplied)

Under the 1898 Code, the concept of anticipatory or pre-arrest bail was

absent and the need for introduction of a new provision in the CrPC

empowering the High Court and Court of Session to grant antimpatory

bail was pointed out by the 41st Law Commission of India in its report

dated September 24, 1969. It observed thus in para 39.9 of the sa1d report

(Volume I):

"Anticipatory bail

39.9 The suggestionfqr directing the release ofa p6'7”.S‘_0l’t
on bail prioifi to his arrest (commonlv known as
“anticipatorv bail ’T) was carefitllv considered b_v_,_us.,
Though there is_a conflict ofiudicial opinion about the
power ofa Court to grant anticgpatonibail, the maiority
view is that there isino such power unclerthe existing
provisions of the Code. The necessity [or granting
anticzpatorv bail arises mainly begause sometimes
influential persons trv to implicate their rivals in false
causes for the purpose ofdisgracing them orfor other
purposes by gettingpletained in jail for some days. In
recent times, the accentuation ofpolitical rivalry, this
tendency is showing signs ofsteady increase. Apartfrom
false cases, where there are reasonable groundsfor
holding that a person accused ofan offence is not likely
to abscond, or otherwise misuse his libertvwhile on
bail. there seems no justification to require him first to
submit to custodv, remain in prison for some days and
then apply for bail

We recommend the acceptance of this suggestion. We
arefurther ofthe view that this specialpower should be
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conferred only on the High Court and the Court of
Session, and that the order should talce ejfect at the time
ofarrest or thereafter.

In order to settle the details of this suggestion, the
following draft of a new section is placed for
consideration:

‘497-A. (1) When any person has a reasonable
apprehension that he would be arrested on an
accusation ofhaving committed a non-bailable oflence,
he may apply to the High Court or the Court ofSession
for a direction under this section. That court may, in its
discretion, direct that in the event ofhis arrest, he shall
be released on bail.

(2)/1 htlagistrate taking cognizance ofan offence against
that person shall, while taking steps under Section
204(1), either issue summons or a bailable warrant as
indicated in the direction ofthe court under sub-section
(1)-
(3) h‘"any person in respect ofwhom such a direction is
made is arrested without warrant by an ofiicer in charge
ofapolice station on.an accusation ofhaving committed
that oflence, and is prepared either at the time ofarrest
or at any time while in the custody ofsuch oflicer to give
bail, such person shall be released on bail. ’

We consiaLere,d ,C,t1_Zl’€_fi/_ll_l)?_l‘l’l8,q1iBS?Il0l’1_Qfl6t]JlI'lg' down in
the statute certain conditions under which alone
anticipatory bail could be granted. But wefound that it
mavnot be practicable to exhaustively enumerate those
conditions,‘ and moreover, the laying down of such
iconditipps may be construed as preiudging_(oartially at
any rate) the whole case. Hence we would leave it to the
discretion of the court and prefer not to fetter such
discretion in the statutorv provision i_tself Supserior
courts will. undoubtedlv,_ exercise their discretion
properly, and notgnsalce any observations in the order
granting anticipastorv bail which will have a tendeney to
prejudice t_h_e_fair_trial ofthe accused. ”

(Emphasis supplied)
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22. The suggestion made by the Law Commission was, in principle,

accepted by the Central Government which introduced clause 447 in the

Draft Bill of the Code ofCriminal Procedure, 1970 with a view to confer

express power on the High Court and the Court of Session to grant

anticipatory bail. The said clause of the draft bill was enacted with

certain modifications and became Section 438 of the CrPC.

23. The Law "Commission, in paragraph 31 of its 48th Report (1972), made

the following comments on the aforesaid clause:

"The Bi_l_l introduces a provision for the grant of
anticipatory bail. Thiswis -substantially in accordance
with the recommendation made by thewprevious
Commission. We agree thatethis would be a use/id
addition, thoughmwe must add. that it is in very
exceptional cases jhat such a power should be
exercised. .

We are further of the view that in order to ensure that
the provision is not put to abuse at the instance of
unscrupulous petitioners, the final order should be
made only after notice to the Public Prosecutor. The
initial order should only be an interim one. Further, the
relevant section should make it clear that the direction
can be issued onlyfor reasons to be recorded, and ifthe
court is satisfied thatsuch a direction is necessary in the
interests ofjustice. '

It will also be convenient to provide that notice of the
interim order as well as ofthefinal orders will be given
to the Superintendent ofPoliceforthwith. ”

(Emphasis supplied)
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24. Section 438 of the CrPC reads thus:

“Discretion for grant of bail to person apprehending
arrest.—-(I) Where anyperson has reason to believe that
he may be arrested on accusation ofhaving committed
a non-bailable ojfence, he may apply to the High Court
or the Court ofSessionfor a direction under this section
that in the event ofsuch arrest he shall be released on
bail; and that Court may, afier taking into
consideration, inter alia, thefollowingfactors, namely.‘-

(zj the nature and gravity ofthe accusation;

(it) the antecedents ofthe applicant including thefact as
to whether he has previously undergone imprisonment
on conviction by a Court in respect of any cognizable
ojfence; .

(iii) the possibility of the applicant to fleefi*om justice;
and.

(iv) where the accusation has been made with the object
of injuring or humiliating the applicant by having him
so arrested,

either reject the applicationforthwith or issue an interim
orderfor the grant ofanticipatory bail:

Provided that, where the High Court or, as the case may
be, the Court ofSession, has notpassed any interim order
under this sub-section or has rejected the applicationfor
grant of anticipatory bail, it shall be open to an ofiicer
in-charge of a police station to arrest, without warrant
the applicant on the basis ofthe accusation apprehended
in such application.

(IA) Where the Court grants an interim order under sub-
section (1), it shallforthwith cause a notice being not less
than seven days notice, together with a copy of such
order to be served on the Public Prosecutor and the
Superintendent ofPolice, with a view to give the Public



Prosecutor a reasonable opportunity of being heard
when the application shall befinally heard by the Court,

(JB) The presence of the applicant seeking anticipatory
bail shall be obligatory at the time offinal hearing ofthe
application andpassing offinal order by the Court, ifon
an application made to it by the Public Prosecutor, the
Court considers such presence necessary in the interest
ofjustice.

(2) When the High Court or the Court ofSession makes
a direction under sub-section (1), it may include such
conditions in such directions in the light of the facts of
the particular case, as it may thinkfit, including--

(1) a condition that the person shall make himself
available for interrogation by a police oflicer as and
when required;

(ii) a condition that the person shall not, directly or
indirectly, make any inducement, threat or promise to
anyperson acquainted with thefacts of the case so as to
dissuade him from disclosing such facts to the Court or
to anypolice oflicer;

(iii) a condition that the person shall not leave India
without the previouspermission ofthe Court;

fiv) such other condition as may be imposed under sub-
section (3) of section 43 7, as the bail were granted
under that section.

(3) Q”such person is thereafter arrested without warrant
by an ojjicer in charge of a police station on such
accusation, and isprepared either at the time ofarrest or
at any time while in the custody ofsuch oflicer to give
bail, he shall be released on bail," and if a Magistz*ate
taking cognizance ofsuch oflence decides that a warrant
should be issued in thefirst instance against thatperson,
he shall issue a bailable warrant in conformity with the
direction ofthe Court under sub-section (J).
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9
(4) Nothing in this section shall apply to any case
involving the arrest of any person on accusation of
having committed an ojfence under sub-section (3) of
section 376 or section 376/1B or section 376D./1 or
section 376DB ofthe Indian Penal Code (45 of1860). "

The Statement of Objects and Reasons accompanying the bill for

introducing Section 43 8 in the CrPC indicates that the legislature felt that

it was imperative to evolve a device by which an alleged accused is not

compelled to face ignominy and disgrace at the instance of influential

people who try to implicate their rivals in false cases. The purpose behind

incorporating Section 438 in the CrPC was to recognise the importance

of personal liberty and fieedom in a free and democratic country. A

careful reading of this section reveals that the legislature was keen to

ensure respect for the personal liberty of individuals by pressing in

service the age-old principle that an individual is presumed to be

innocent till he is found guilty by the court. [Seez Siddharam

Satlingappa MIzet1'e v. State of lllaharashtra and Others reported in

(2011) 1 SCC 694].

In the context of anticipatory bail, this Court, in Siddharam Satlingappa

Mhetre (supra), discussed the relevance and importance of personal

liberty as under:
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"36. All human beings are born with some unalienable
rights like life, liberty and pursuit of happiness. The
importance of these natural rights can be found in the
fact that these are fundamental for their proper
existence and no other right can be enjoyed without the
presence ofright to life and liberty. Ly’e bereft ofliberty
would be without honour and dignity and it would lose
all significance and meaning and the life itselfwould not
be worth living. That is why “liberty” is called the very
quintessence ofa civilised existence.

3 7. Origin of “liberty” can be traced in the ancient
Greek civilisation. The Greeks distinguished between
the liberty ofthe group and the liberty ofthe individual.
In 431 BC, an Athenian statesman described that the
concept of liberty was the outcome of two notions,
firstly, protection ofgroupfrom attack andsecondly, the
ambition ofthe group to realise itsefi‘asfully aspossible
through the seh‘-realisation of the individual by way of
human reason. Greeks assigned the duty ofprotecting
their liberties to the State. According to Aristotle, as the
State was a means tofulfil certainfitndamental needs of
human nature and was a means for development of
individuals’personality in association offellow citizens
so it was natural and necessary to man. Platofound his
"republic ” as the best sourcefor the achievement ofthe
sch’-realisation ofthe people.

xxx xxx XXX

43. A distinguishedformer Attorney General for India,
MC. Setalvad in his treatise War and Civil
Liberties observed that the French Convention
stipulates common happiness as the end of the society,
whereas Bentham postulates the greatest happiness of
the greatest number as the end of law. Article 19 of the
Indian Constitution averts tofreedom and it enumerates
certain rights regarding individual fi"eedom. These
rights are vital and most importantfreedoms which lie
at the very root of liberty. Hefurther observed that the
concept of civil liberty is essentially rooted in the
philosophy ofindividualism. According to this doctrine,
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the highest development of the individual and the
enrichment ofhis personality are the true function and
end of the State. It is only when the individual has
reached the highest state ofperfection and evolved what
is best in him that society and the State can reach their
goal ofperfection. In brief according to this doctrine,
the State exists mainly, ifnot solely, for the purpose of
aflording the individualfi'eed0m and assistance for the
attainment ofhis growth andperfection. The State exists
for the benefit ofthe individual.

xxx XXX XXX

49. An eminent English Judge, Lord Ahied Denning
observed:

"By personalfleedom I mean fieedom ofevery
law-abiding citizen to think what he will, to say
what he will, and to go where he will on his
lawful occasion without hindrance fi'om any
person.... It must be matched, of course, with
social security by which I mean the peace and
good order ofthe community in which we live. "

50. An eminentformer Judge ofthis Court, Justice H.R.
Khanna in a speech as published in 2 IJIL, Vol. 18
(I978), p. 133 observed that

“... Liberty postulates the creation ofa climate
wherein there is no suppression of the human
spirits, wherein, there is no denial of the
opportunity for the full growth of human
personality, wherein head is held high and there
is no servility ofthe human mind or enslavement
of the human body. ””

In Kartar Singh (supra), a Constitution Bench of this Court held that

there is no constitutional or fundamental right to seek anticipatoiy bail

In the said case, this Court was called upon to consider the
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constitutional validity of sub-section .(7) of Section 20 of the Terrorists

and Disruptive Activities (Prevention) Act, 1987. The Constitution

Bench also looked into the validity of Section 9 of the Code ofCriminal

Procedure (U.P. Amendment) Act, 1976 which deleted the operation of

Section 438 of the CrPC in the State of Uttar Pradesh with effect from

28.1 1.1975. In the aforesaid context, Justice Ratnavel Pandian speaking

for himself and on behalf of four other Judges observed as under:

"326. The High Court ofPunjab and Haryana in Bimal
Kaur [AIR 1988 P&H 95 : (1988) 93 Punj LR J 89 :
.7988 Cri LJ J69] has examined a similar challenge as
to the vires ofSection 20(7) ofTAD/1 Act, and held thus:

“In my opinion Section 20(7) is intra vires the
provision ofArticle 14 of the Constitution in that
the persons charged with the commission of
terrorist act fall in a category which is distinct
fi"om the class ofpersons charged with commission
ofoflences under the Penal Code and the oflences
created by other statutes. Th-epersons indulging in
terrorist act form a member of well organised
secret movement. The enforcing agencies find it
dujicult to lay their hands on them. Unless the
Police is able ‘to secure clue as to who are the
persons behind this movement, how it is organised,
who are its active members and how they operate,
it cannot hope to put an end to this movement and
restore public order. The Police can secure this
knowledge only from the arrested terrorists after
eflective interrogation. H the real ofienders
apprehending arrest are able to secure
anticipatory bail then the police shall virtually be
denied the said opportunity. “

327. It is needless to emphasise that both the Parliament
as well as the State Legislatures have got legislative
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competence to enact any law relating to the Code of
Criminal Procedure. No provision relating to
anticipatory bail was in the old Code and it was
introducedfor thefirst time in the present Code of1973
on the suggestion made of the Forty—first Report of the
Law Commission and the Joint Committee Report. It
may be noted that this section is completely omitted in
the State of Uttar Pradesh by Section 9 of the Code of
Criminal Procedure (Uttar Pradesh Amendment) Act,
1976 (U.P. Act No. 16 of1976) w.e.f 28-11-1975. In the
State of West Bengal, proviso is inserted to Section
438(1) of the Code w.e.f 24-l2—]988 to the eflect that
nofinal order shall be made on an applicationfiled by
the accused prayingfor anticipatory bail in relation to
an oflence punishable with death, imprisonmentfor life
or imprisonmentfor a term ofnot less than seven years,
without giving the State not less than seven days’ notice
to present its case. In the State ofOrissa, by Section 2 of
Orissa Act 1] of1988 w.e.f 28-6-1988, a proviso is
added to Section 438 stating that nofinal order shall be
made on an application for anticipatory bail without
giving the State notice to present its case for ojfence
punishable with death, imprisonment for life or
imprisonmentfor a term ofnot less than seven years.

XXI XXX JCJUC

329. Further. at the risk ofrepetition, we mav add that
Section 438 is a new,pi‘O_VlSlO1ft__i?1Q0l‘pO7"(tZ€d in the
present Code creating a new right. If that new right is
taken awav, can it be said that the removal ofSection
438 is violative of Article 21. In Gurbaksh
Singh [_(I98_Q) ZSCC 565 .' 1980 SCC (Cri) 465 .' (1980)
3 SCR 383] , there is no specific statement that the
removalof (Section 438 at any time will amount to
violation ofArticle 21 ofthe Constitution). ”

(Emphasis supplied)

28. The aforesaid decision was discussed in the course of the hearing of this

case for the limited proposition that there is no constitutional o1
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fundamental right to seek anticipatory bail. Section 438 of the CrPC is

just a statutory right.

In Gurbaksh Singh Sibbia (supra), a Constitution Bench of this Court

(speaking through Justice Y.V. Chandrachud, Chief Justice, as his

Lordship then Was) undertook an extensive analysis of the provision of

anticipatory bail. This Constitution Bench decision can be termed as a

profound and passionate essay on how personal liberty under the

Constitution can be consistent with needs of investigations and why this

Court should avoid any generalisation that would take away the

discretion of the courts dealing with a new set of facts in each case.

Chief Justice Y.V. Chandrachud observed thus:

"8. [] Attendant upon such investigations, when the
police are notfree agents within their sphere ofduty, is
a great amount of inconvenience, harassment and
humiliation. That can even take theform oftheparading
ofa respectableperson in handcuflfs", apparently on way
to a Court ofjustice. The foul deed is done when an
adversary is exposed to social ridicule and obloquy, no
matter when and whether a conviction is secured or is
at all possible. It is in order to meet such situations,
though not limited to these contingencies, that thepower
to grant anticipatory bail was introduced into the Code
of]973.

XXX XXX XXX

I2. [] The legislature conferred a wide discretion on
the High Court and the Court of Session to grant
anticipatory bail because it evidentlyfelt, firstly, that it
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would be diflicult to enumerate the conditions under
which anticipatory bail should or should not be granted
and secondly, because the intention was to allow the
higher courts in the echelon a somewhatflee hand in the
grant ofrelief in the nature ofanticipatory, bail. That is
why, departingfi"0nt the terms ofSections 43 7 and 439,
Section 438(1) uses the language that the High Court or
the Court ofSession “may, ifit thinksfit ” direct that the
applicant be released on bail. Sub—sectz'on (2) ofSection
438 is a further and clearer manifestation of the same
legislative intent to confer a wide discretionary power
to grant anticipatory bail. It provides that the High
Court or the Court ofSession, while issuing a direction
for the grant of anticipatory bail, “may include such
conditions in such directions in the light of the facts of
the particular case, as it may thinkfit”, including the
conditions which are set out in Clauses (i) to (iv) ofSub-
section(2).

XXI XXX JCJCX

14. Generalisations on matters which rest on discretion
and the attempt to discover formulae of universal
application whenfacts are bound to dzjj‘erfi~om case to
casejrustrate the very purpose ofconferring discretion.
No two cases are alike on facts and therefore, courts
have to be allowed a little free play in the joints if the
conferment ofdiscretionary power is to be meaningful.
There is no risk involved in entrusting a wide discretion
to the Court ofSession and the High Court in granting
anticipatory bail because, firstly, these are higher
courts manned by experienced persons, secondly, their
orders are not final but are open to appellate or
revisional scrutiny and above all because, discretion
has always to be exercised by courts judicially and not
according to whim, caprice orfancy. On the other hand,
there is a risk inforeclosing categories ofcases in which
anticipatory bail may be allowed because life throws up
unforeseen possibilities and oflers new challenges.
Judicial discretion has to be fi~ee enough to be able to
take these possibilities in its stride and to meet these
challenges.



15. [] While laying down cast-iron rules in a matter
like granting anticipatory bail, as the High Court has
done, it is apt to be overlooked that evenjudges can have
but an imperfect awareness of the needs of new
situations. Life is never static and every situation has to
be assessed in the context ofemerging concerns as and
when it arises. ”

30 As regards making out a ‘special case’ to seek anticipatory bail, this

Court in Gurbaksh Singh Sibbia (supra) said:

"21. [] A wise exercise ofjudicial power inevitably
takes care of the evil consequences which are likely to
flow out of its intemperate use. Every kind ofjudicial
discretion, whatever may be the nature ofthe matter in
regard to which it is required to be exercised, has to be
used with due care and caution. Infact, an awareness of
the context in which the discretion is required to be
exercised and of the reasonably foreseeable
consequences of its use, is the hallmark of a prudent
exercise ofjudicial discretion. One ought not to make a
bugbear ofthe power to grant anticipatory bail.

XXX xxx .70{.7C

27. [] An accusedperson who enjoysfreedom is in -a
much better position to look after his case and to
properly defend himseh’than ifhe were in custody. As a
presumably innocent person he is therefore entitled to
freedom and every opportunity look after his own case.
A presumably innocentperson must have hisfieedoin to
enable him to establish his innocence.”

1 In Gurbaksh Sing]: Sibbia (supra), this Court emphasized that the

applicant must have a tangible reason to believe. Vague apprehension

will not do. Secondly, it held that the High Court or the Court ofSession
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should not ask an applicant to go before the Magistrate to tiy his luck

under Section 437 of the CrPC. It was also observed that once the

accused is arrested, Section 438 of the CrPC ceases to play any role

with reference to the offence or offences for which he is arrested. This

Court also cautioned against passing a blanket order for anticipatory

bail.

The following principles of law as regards the grant of anticipatory bail

can be discerned from Gurbaksh Singh Sibbia (supra):

The applicant must genuinely show the “reason to believe”

that he may be arrested for a non-bailable offence. Mere

fear is not belief and the grounds on which the belief of the

applicant is based must be capable of being examined by

the Court objectively. Specific events and facts must be

disclosed to enable the Coint to judge the reasonableness of

belief or likelihood of arrest, the existence of which is the

sine qua non in the exercise of the power to grant

anticipatory bail.

"fhe High Court or the Court of Session must apply its mind

to the question of anticipatory bail and should not leave it

to the discretion of the Magistrate under Section 437 CrPC.
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Filing of the FIR is_not a condition precedent. However,

irnrninence of a likely arrest founded on the reasonable

belief must be shown.

Anticipatory bail can be granted so long as the applicant is

not arrested in connection with that case/offence.

Section 438 of the CrPC cannot be invoked by the accused

in respect of the 0ffence(s)/case in which he has been

arrested. The remedy lies under Section 437 or 439 of the

CrPC, as the case may be, for the offence for which he is

arrested. -

The normal rule is to not limit the operation of the order in

relation to a period of time.

On account of various decisions of benches of lesser strength than in

Gurbaksh Singh Sibbia (supra) taking a view curtailing the scope of

the findings in the said case, the scope of Section 438 of the CrPC came

to be considered yet again in Siddharam Satlingappa Mhetre (supra).

A two-Judge Bench in Siddharam: Satlingappa Mhetre (supra) held

that the intervening decisions between 1980 and 2011 curtailing the

scope of Garbaksh Singh Sibbia (supra) were per incuriam.
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34. However, since Siddharam Satlingappa Mlzeti-e (supra) was delivered

by a coram of two Judges, the matter again reached the Constitution

Bench in the judgment rendered in the case of Sushila Aggarwal

(supra) laying down the following principles:

i. An application for anticipatory bail should be based on

concrete facts (and not vague or general allegations). It is I

not essential that an application should be moved only after

an FIR is filed.

ii. It is advisable to issue a notice on the anticipatory bail

application to the Public Prosecutor.

iii. Nothing in Section 438 of the CrPC compels or obliges

courts to impose conditions limiting relief in temis of time.

The courts would be justified — and ought to impose

conditions spelt out in Section 437(3) of the CrPC [by

virtue of Section 438(2)]. The need to impose other

restrictive conditions would have to be judged on a case-to~

_ case basis.

iv. Courts ought to be generally guided by considerations such

as the nature and gravity of the offences, the role attributed

to the applicant, and the facts ofthe case, While considering

whether to grant anticipatory bail or not.
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35.

Once granted, Anticipatory bail can, depending on the

conduct and behaviour of the accused, continue after filing

of the chargesheet till the end of trial.

An order of anticipatory bail should not be a “blanket”

order and should be confined to a specific incident.

An order of anticipatory bail does not limit the rights of the

police to conduct investigation.

The observations in Gurbaksh Singh Sibbia (supra)

regarding “limited custody" or “deemed custody” would be

sufficient for the purpose of fulfilling the provisions of

Section 27 of the Indian Evidence Act, 1872.

The police can seek cancellation of anticipatory bail under

Section 439(2) of the CrPC.

The correctness of an order granting bail can be considered

by the appellate or superior court.

The aforesaid principles as regards the grant of anticipatory bail

discernible from the decision ofthis Court in Sushila Aggarwal (supra)

are general and may not have a direct bearing on the question we are

called upon to consider and answer. What is important to be taken note

of in the decision in Sushila Aggarwal (supra) is the following:
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"62. In this background. it is important to notice that
the 0I'll_ll__b6Zi‘. or restriction, imp_o_sed by Parliament upon
the e.xercise_Qf the power (to grant anticipatorv bail) is
b_v_wav ofla positive restriction i.e. in the case where
accused are alleged to have committed offences
punishable under Section 3716(3) or Section 376;/13 or
§'ection 3Z6-DA orgSection 376-DB of the Penalg_(§'ode,
In other words, Parliament has not/v deniedjurisdiction
Qf the courts (i.e. Court of Session and_High Courts)
from granting anticipatolfv bail to those accused ofsuch
ofiences. []

63. Clearly, therefore, where Parliament wished to
exclude or restrict the power of courts, under Section
4353 of the Code, _it did so in categorical terms.
Parliarnentis ornission to restrict the right of citizensL
accused of other ofiences from fh€__1fl,_Q'hZ to seek
anticipatory bail,”necessarilyleads one to lassunze that
neither a blanket restriction can be read into bv this
Court. nor can inflexible guidelines] in the exercise of
discretion, be insisted upon-that would amount to
Zudicial legislation ".

(Emphasis supplied)

What has been conveyed in the aforesaid decision is that the court, on

its own, should not try to read any other restriction as regards the

exercise of its power to consider the plea for grant of anticipatory bail.

Wherever parliament intends or desires to exclude or restrict the power

of courts, it does so in categorical terms. This is very much evident from

the plain reading of sub-section (4) of Section 438 of the CrPC itself.

The dictum as laid is that the court should not read any blanket

restriction nor should it insist for some inflexible guidelines as that

would amount to judicial legislation.

Crtmtnal Appeal No. 2501/2024 Page 43 of 73



reason to believe” that he may be arrested in relation to some other

non bailable offence?

The line of reasoning adopted by the High Court of Rajasthan in Sunil

Kallani (supra) was that once a person is taken in custody in relation to

an offence, it is not possible thereafter to arrest him in relation to a

different offence as one of the essential conditions for arrest is placing

the body of the accused in custody of the police authorities by means

of actual touch or confinement. As there cannot be any actual touch or

confinement while a person is in custody, he cannot have a “reason to

believe” that he may be arrested in relation to a different offence.

However, there are two fundamental fallacies in the reasoning adopted

by the Raj asthan High Court. First, the High Court failed to consider

the possibility of arrest ofthe person in custody in relation to a different

offence immediately after he is set fiee fiom the custody in the first

offence. In such a scenario, if it is held that the application seeking

anticipatory bail in relation to an offence, filed during the period when

the applicant is in custody in relation to a different offence, would not

be maintainable, then it would amount to precluding the applicant from

availing a statutory remedy which he is otherwise entitled to and which

he can avail as soon as he is released from custody in the first offence.
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Thus, in cases where the accused has a “reason to believe” that he may

be arrested in relation to an offence different from the one in which he

is in custody immediately upon his release, the view taken by the

Rajasthan High Court, if allowed to stand, would deprive him of his

statutory right of seeking anticipatory bail because it is quite possible

that before such a person is able to exercise the aforesaid right, he may

be arrested.

In our opinion, no l1S6flll purpose would be served by depriving the

accused ofexercising his statutory right to seek anticipatory bail till his

release from custody in the first offence. We fnd force in the

submission of the respondent that if the accused is not allowed to obtain

a pre-arrest bail in relation to a different offence, while being in custody

in one offence, then he may get arrested by the police immediately upon

his release in the first case, even before he gets the opportunity to

approach the competent court and file an application for the grant of

anticipatory bail in relation to the said particular offence. This practical

shortcoming in the approach taken by the Rajasthan High Couit is prone

to exploitation by investigating agencies for the purpose of putting the

personal liberty of the accused in peril.
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The second fallacy in the reasoning of the High Court is that there can

be no arrest of an accused in relation to a different offence while he is

aheady in custody in relation to some offence. Although there is no

specific provision in the CrPC which provides for the arrest of an

accused in relation to an offence While he is already in judicial custody

in a different offence, yet this Court explained in Central Bureau of

Investigation, Special Investigation Cell—I, New Delhi v. Anupam J.

Kulkami reported in (1992) 3 SCC 141 that even if an accused is in

judicial custody in connection with the investigation of an earlier case,

the investigating agency can formally arrest him in connection with his

involvement in a different case and associate him with the investigation

of that other case. In other Words, this Court clarified that even when a

person is in judicial custody, he can be shown as arrested in respect of

any number of other crimes registered elsewhere in the country.

Reliance was placed by this Court on the decision ofPunjab & Haryana

High Court in S. Harsimran Singh v. State ofPunjab reported in 1984

Cri LJ 253 wherein it was held that there is no inflexible bar under the

law against the re-arrest of a person who is already in judicial custody

in relation to a different offence. The High Court held that judicial

custody could be converted into police custody by an order of the

Magistrate under Section 167(2) of the CrPC for the purpose of
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investigating the other offence. The relevant paragraphs ofAnupam J

Kulkarni (supra) are extracted hereinbelow:

"11. A question may then arise whether a person
arrested in respect of an ojfence alleged to have been
committed by him during an occurrence can be detained
again in police custody in respect of another ojfence
committed by him in the same case and whichfact comes
to light after the expiry of the period offirstfifieen days
ofhis arrest. The learned Additional Solicitor-General
submitted that as a result ofthe investigation carried on
and the evidence collected by the police the arrested
accused may be found to be involved in more serious
ojfences than the one for which he was originally
arrested and that in such a case there is no reason as to
why the accused who is in magisterial custody should
not be turned over to police custody at a subsequent
stage ofinvestigation when the information discloses his
complicity in more serious O_]f€l’lC6.S’. We are unable to
agree. In one occurrence it may so happen that the
accused might have committed several ojfences and the
police may arrest him in connection with one or two
ojfences on the basis of the available information and
obtain police custody. If during the investigation his
complicity in more serious offences during the same
occurrence is disclosed that does not authorise the
police to askforpolice custodyfor afilrtherperiod afler
the expiry of the first fifieen days. If that is permitted
then the police can go on adding some ojfence or the
other of a serious nature at various stages and seek
further detention in police custody repeatedly, this
would defeat the very object underlying Section 167.
However, we must clarijjz that this limitation shall not
apply to a dbfferent occurrence in which complicity of
the arrested accused is disclosed. That would be a
dififzrenttransaction arid ifan accused is in judicial
custodv in connection with onecase_and to enable the
p_o_li_ce to complete their investigajtion__0f the other case
they can require his detention in police custodvfor the
purpose ofassociatz'ng_him with theizrvestigation of the
other caseiiiln such a situation he must be formallv
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arrested in connection with other case and then obtain
The 0?‘él§€_r Qflihe Magistrate for detention in police
custody. The learned Additional S0licitor—General
however strongly relied on some of the observations
made by Hardy, J. in Mehar Chand case [(1969) 5 DLT
179] extracted above in support of his contention
namely that an arrested accused who is in judicial
custody can be turned over to police custody even afifer
the expiry offirstfifteen days at a subsequent stage of
the investigation in the same case Q‘ the information
discloses his complicity in more serious oflences. We
are unable to agree that the mere fact that sorne more
oflences alleged to have been committed by the arrested
accused in the same case are discovered in the same
case would by itself render it to be a different case. All
these oflences including the so-called serious oflences
discovered at a later stage arise out of the same
transaction in connection with which the accused was
arrested. Therefore there is a marked dgference
between the two ‘ situations. The occurrences
constituting two different transactions give rise to two
dijferent cases and the exercise ofpower under Sections
167(1) and (2) should be in consonance with the object
underlying the saidprovision in respect ofeach ofthose
occurrences which constitute two dfi‘erent cases.
Investigation in one specific case cannot be the same as
in the other. Arrest and detention in custody in the
context ofSections .7 67(1) and (2) ofthe Code has to be
truly viewed with regard to the investigation of that
specific case in which the accused person has been
taken into custody. In S. Harsimran Singh v. State of
Punjab [1984 Cri LJ 253 : ILR (1984) 2 P&H J39] a
Division Bench ofthe Punjab and Haiyana High Court
considered the question whether the limit of police
custody exceedingfifteen days as prescribed by Section
167(2) is applicable only to a single case or is attracted
to a series of dflerezit cases requiring investigation
against the same accused and held thus: (p. 25 7, para
J0-A)

“E/e see no inflexible bar against a person in
custodv with regard to the inyestigation of a
particular oflence being either re-arrested for the
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purpose of the investigation of an altogether
_difi’erent offence. To put it in othe_r_words. there is
no insurmountable_ hurdle in the conversion of
judicial custodv into police custody bv an order of
the Magistrate under Section 167(2) of the Code
for investigating another offence. Therefore, a re-
arrest or second arrest_i_n_a__difi'erent case_is not
necessarily beyond th_e_/Q611_of law. ”

This view of the Division Bench of the Punjab and
Haryana High Court appears to bepracticable and also
conforms to Section 1 67. We may, however, like to make
it explicit that such re-arrest or second arrest and
seeking police custody afier the expiry of the period of
first fifteen days should be with regard to the
investigation of a different case other than the specific
one in respect of which the accused is already in
custody. A literal construction ofSection 167(2) to the
effect that aflesh remandforpolice custody ofa person
already in judicial custody during investigation of a
specific case cannot under any circumstances be issued,
would seriously hamper the very investigation of the
other case the importance of which needs no special
emphasis. The procedural law is meant to fiirther the
ends ofjustice and not to frustrate the same. It is an
accepted rule that an interpretation which furthers the
ends ofjustice should be preferred. It is true that the
police custody is not the be-all and end—all ofthe whole
investigation but yet it is one of its primary requisites
particularly in the investigation ofserious and heinous
crimes. The legislature also noticed this and permitted
limited police custody. The period offirst fifteen days
should naturally apply in respect ofthe investigation of
that specific case for which the accused is held in
custody. But such custody cannot further held to be a
bar for invoking afresh remand to such custody like
police custody in respect ofan altogether diflerent case
involving the same accused.

xxxxxxxxx
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13. There cannot be any detention in the police
custody after the expiry offirst fifleen days even in a
case where some more offences either serious or
otherwise committed by him in the same transaction
come to light at a later stage. But this bar does not apply
if the same arrested accused is involved in a different
case arising out ofa dzfi’erent transaction. Even ifhe is
in judicial custody in connection with the investigation
ofthe earlier case he canformally be arrested regarding
his involvement in the dijferent case and associate him
with the investigation of that other case and the
{Magistrate can act as provided under Section 167(2)
and theproviso and can remand him to such custody as
mentioned therein during thefirstperiod offifieen days
and thereafter in accordance with the proviso as
discussed above. ” '

' Emphasis supplied)

41. It was submitted on behalf of the appellant that a person already in

judicial custody in relation to an offence, cannot have a “reason to

A believe" that he may be arrested on the accusation ofhaving committecl

a different offence. However, we do not fnd any merit in the aforesaid

submission. There are two ways by which a person, who is already in

custody, may be arrested —

a. First, no sooner than he is released from custody in connection

with the first case, the police officer can arrest and take him into

custody in relation to a different case; and
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Secondly, even before he is set free from the custody in the first

case, the police officer investigating the other offence can

formally arrest him and thereafter obtain a Prisoner Transit

Warrant (“P.T. Warrant”) under Section 267 of the CrPC from

the jurisdictional magistrate for the other offence, and

thereafler, on production before the magistrate, pray for

remand;

Q1.

Instead of effecting formal arrest, the investigating officer can

make an application before the jurisdictional magistrate seeking

a P.T. Warrant for the production of the accused from prison. If

the conditions required under 267 of the CrPC are satisfied, the

jurisdictional magistrate shall issue a P.T. Warrant for the

production of the accused in court. When the accused is so

produced before the court in pursuance of the P.T. Warrant, the

investigating officer will be at liberty to make a request for

remanding the accused, either to police custody or judicial

custody, as provided in Section 167(1) of the CrPC. At that

time, the jurisdictional magistrate shall consider the request of

the investigating officer, peruse the case diary and the

representation of the accused and then, pass an appropriate
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order, either rernanding the accused or declining to remand the

accused. [Seec State v. KN. Nehru reported in 2011 SCC

OnLine Mad 1984]

As arrest in both the aforesaid circumstances is permissible in law, it

would be incorrect to hold that a person, while in custody, cannot have

a “reason to believe" that he may be arrested in relation to a different

offence. As a logical extension of this, it can also be said that when

procedural law doesn’t preclude the investigating agency from arresting

a person in relation to a different offence while he is already under

custody in some previous offence, the accused too cannot be precluded

of his statutory right to apply for anticipatory bail only on the ground

that he is in custody in relation to a different offence.

The procedure for arrest of the accused in relation to an offence after

he is released from custody in the first offence would be similar to the

procedure of arrest which is required to be followed in any other

cognizable offence. However, we think it is necessary to shed some

light on the procedure to effect arrest in the second category of cases,

that is, where the investigating agency arrests the accused in relation to

an offence while he is in custody in relation to a different offence.
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44. As discussed in the preceding paragraphs, an accused could be arrested

either when he is free or when he is in custody in some offence.

Similarly, an arrest can be made by a police officer either without a

warrant or with a warrant issued by a court. Thus, the following

possibilities emerge:

a. If an accused is arrested without a warrant while he is free and

not in custody, then he has to be produced before the nearest

Magistrate, who may remand him to police or judicial custody or

may grant bail if applied for by the accused.

b. If an accused is arrested with a warrant while he is free and not

in custody, then Section 81 of the CrPC permits the production

of such a person before the court issuing the warrant.

c. If an accused is arrested with or without a warrant while he is

already in custody in one offence, then it is only under Section

267 of the CrPC that he can be removed from such custody and

produced before the Magistrate under whose territorial

jurisdiction the other offence is registered.

45. Section,46(1) of the CrPC reads as under:

"46. Arrest how mczcle.—(]) In making an arrest the
police oflicer or other person making the same shall
actually touch or confine the body of the person to be
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arrested, unless there be a submission to the custody by
word or action.

Provided that where a woman is to be arrested, unless
the circumstances indicate to the contrary, her
submission to custody on an oral intimation of arrest
shall be presumed and, unless the circumstances
otherwise require or unless thepolice oflicer is afemale,
the police oflicer shall not touch the person of the
womanfor making her arrest. ”

Thus, the plain reading of the aforesaid makes it clear that arrest

involves actual touch or confinement of the body of the person sought

to be arrested. However, arrest can also be effected without actual touch

if the person sought to be arrested submits to the custody by words or

action.

The term ‘arrest’ is not defined either in the procedural Acts or in the

various substantive Acts, though Section 46, CrPC, lays down the mode

of arrest to be effected. Black’s Law Dictionary (Sth Edition, 1979)

defines arrest as follows:

"To deprive a person of his liberty by legal authority.
Taking, under real or assumed authority, custody of
anotherfor the purpose ofholding or detaining him to
answer a criminal charge or civil demand. Arrest
involves the authority to arrest, the assertion of that
authority with the intent to eflect air arrest, and the
restraint oftheperson to be arrested. All that is required
for an ‘arrest’ is some act by oflicer indicating his
intention to detain or take person into custody and
thereby subject thatperson to the actual control and will
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Q
of the oflicer, as formal declaration of arrest is
required. "

48. Similarly, the term ‘custody’ too is not defined either in the CrPC or

the IPC. The Corpus Juris Secondum W01. 25 at Page 69) defines

‘custody’ as follows:

"When it is applied to persons, it implies restraint and
may or may not imply physical force sufficient to
restrain depending on the circumstances and with
reference to persons charged with crime, it has been
defined as meaning on actual confinement or thepresent
means of enforcing it, the detention of the person
contrary to his will. Applied to things, it means to have
a charge or safe-keeping, and connotes control and
includes as well, although it does not require, the
element ofphysical or manual possession, implying a
temporary physical control merely and responsibility
for the protection and preservation of the thing in
custody. So used, the word does not connote dominion
or supremacy of authority. The said term has been
defined as meaning the keeping, guarding, care, watch,
inspection, preservation or security of a thing, and
carries with it the idea of the thing being within the
immediate personal care and control of the prisoner to
whose custody it is subjected; charge; charge to keep,
subject to order or direction; immediate charge and
control and not thefinal absolute control ofownership. "

[Seez Roshan Becvi and others v. Joint Secretary to
Government of Tamil Nada and others, 1983 SCC OnLine
Mad 163]

49. The Rajasthan High Court proceeded on the assumption that there can

be no arrest while a person is in judicial custody because it is not

possible for the police officer to arrest him without actual touch or

Criminal Appeal No. 2501/2024 Page 55 of 73



confinement while such person is under custody. However, we are

unable to agree with the view taken by the High Court for the reason

that a lawful arrest can be made even without actually seizing or

touching the body. Actions or Words which successfully bring to the

notice of the accused that he is under a compulsion and thereafter cause

him to submit to such compulsion will also be sufficient to constitute

arrest. This Court in State of U.P. v. Deoman Upadhyaya reported in

AIR 1960 SC 1125 held that submission to the custody by Word or

action by a person is suficient so as to constitute arrest under Section

46 of the CrPC.

In the aforesaid context, We may also refer to and rely upon the decision

of the'Queen’ s Bench in Alderson v. Booth reported in [1969] 2 All ER

271. The relevant observations are as under:

“There area number ofcases, both ancient and m0dern,_
as to what constitutes an arrest, and whereas there was
a time when it was held fh£llllL(='I_€_CQuld be HQ lfilwfill
arrest unless there was an actual seizing or t0uc_hing, it
is quite clearpthat is no longer the law. There mav be an
gtjest bv mere words. _b_ypsa_ving “I az_'rest_vou ”_wtth0ut
any touching, pprovided of course that the accused
submits aI1dg0_6_bI_JaLith thapolice Qfficer. Eguallv it is
clear, as it seems to me.*th_ctt any t_y3"est_is constituted
when p_pa_rz_v [c)[;h_p Qf words in used which, in the
_circamstances,_Qf the case, were calculated tojaring to
the accused's notice,,cmrl,£lid bringjo the accuseds
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notice, that he was under compulsion arid thereafiter he
submitted to that compulsion, ”

(Emphasis supplied)

The aforesaid decision fortifies the view that the actual seizing or

touching of the body of the person to be arrested is not necessary in a

case where the arrester by word brings to the notice of the accused that

he is under compulsion and thereafter the accused submits to that

compulsion. This is in conformity with the modality of the arrest

contemplated under Section 46 of the CrPC wherein also it is provided

that the submission of a person to be arrested to the custody of the

arrester by word or action can amount to an arrest. The essence of the

decision in Alder-son (supra) is that there must be an actual seizing or

touching, and in the absence of that, it must be brought to the notice of

the person to be arrested that he is under compulsion, and as a result of

such notice, the said person should submit to that compulsion, and then

only the arrest is consummated.

As pointed out in the preceding paragraphs, a police officer can

formally arrest a person in relation to an offence while he is already in

custody in a different offence. However, such formal arrest doesn’t

bring the accused in the custody of the police officer as the accused

continues to remain in the custody ofthe Magistrate who remanded him
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to judicial custody in the first offence. Once such formal arrest has been

made, the police officer has to make an application under Section 267

of the CrPC before the Jurisdictional Magistrate for the issuance of a

P.T. Warrant without delay. If, based on the requirements prescribed

under Section 267 of the CrPC, a P.T. Warrant is issued by the

jurisdictional Magistrate, then the accused has to be produced before

such Magistrate on the date and time mentioned in the warrant, subject

to Sections 268 and 269 respectively of the CrPC. Upon production

before the jurisdictional Magistrate, the accused can be remanded to

police or judicial custody or be enlarged on bail, if applied for and

allowed. The only reason Why We have delineated the procedure

followed in cases where a person already in custody is required to be

arrested in relation to a different offence is to negate the reasoning of

the Raj asthan, Delhi and Allahabad High Courts that once in custody,

it is not possible to re-arrest a person in relation to a different offence.

When a person in custody is confronted with a P.T. Warrant obtained

in relation to a different offence, such a person has no choice but to

submit to the custody of the police officer who has obtained the P.T.

Warrant. Thus, in such a scenario, although there is no confinement to

custody by touch, yet there is submission to the custody by the accused

based on the action of the police officer in showing the P.T. Warrant to
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Q
the accused. Thereafter, on production of the accused before the

jurisdictional Magistrate, like in the case of arrest of a free person who

is not in custody, the accused can either be remanded to police or

judicial custody, or he may be enlarged on bail and sent back to the

custody in the first offence. A number of decisions have held that

although Section 267 of the CrPC cannot be invoked to enable

production of the accused before the investigating agency, yet it can

undoubtedly be invoked to require production of the accused before the

jurisdictional Magistrate, who can thereafter remand him to the custody

of the investigating agency. Such an interpretation of the provision

would give true effect to the words “other proceedings” as they appear

in the text of Section 267 of the CrPC, which cannot be construed to

exclude proceedings at the stage of investigation. [See: C’. Natesan v.

State ofTamilNada and Others, 1998 SCC OnLine Mad 931; Ranjeet

Singh v. State of Uttar Pradesh, 1995 Cri LJ 3505; State of

Maharashtra v. Yadav Kahacharle, 2000 Cri LJ 959]

Thus, contrary to the view taken by the Rajasthan, Allahabad and Delhi

High Courts, a person, while in custody in relation to an offence, can

be arrested in relation to a different offence, either after getting released

fi'om custody in the first offence, or even while remaining in custody in
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the first offence. In such circumstances, it follows that a person, while

in custody in relation to an offence, can have “reason to believe” that

he may be arrested in relation to a different cognizable offence. We fmd

no restriction in the text of Section 438 or the scheme of the CrPC

precluding a person from seeking anticipatory bail in relation to an

offence while being in custody in relation to another offence. In the

absence of any such restriction, we find no valid reason to read any

prohibition in the text of Section 438 of the CrP-C, to preclude a person

in custody from seeking anticipatory bail in relation to different

offences.

The option of applying for anticipatory bail in relation to an offence,

while being in custody in relation to a different offence, will only be

available to the accused till he is arrested by the police officer on the

strength of the P.T. Warrant obtained by him fiom the court concerned.

We must clarify that mere fonnal arrest (on-paper arrest) would not

extinguish the right of the accused to apply for anticipatory bail. We

say so because a formal arrest would not result in the submission of the

accused, who is already in custody, to the custody of the police officer

effecting a formal arrest in the subsequent case. However, if after

effecting a formal arrest, the police officer on the strength of the same
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56.

Q
procures a P.T. Warrant from the jurisdictional Magistrate, the accused

would have no other choice but to submit to that compulsion and the

right of the accused to apply for anticipatory bail would thereafter get

extinguished.

If an accused is granted anticipatory bail in relation to an offence, while

being in custody in a different offence, then it shall no longer be open

to the police officer in the first case to apply under Section 267 of the

CrPC for the production of the accused before the jurisdictional

Magistrate for the purpose of remanding him to police or judicial

custody. However, it shall be open to the jurisdictional Magistrate to

require the production of accused under Section 267(1) for any other

purpose mentioned under the said section except for the purpose of

remanding him to police or judicial custody. [See: Tusharbhai

Rajnikantbhai Shah v. State of Gujarat, reported in 2024 SCC

OnLine SC 1897]

We would also like to observe that contrary to the submission of the

appellant that grant of anticipatory bail to the accused would prevent

the investigating authorities from conducting investigation and

discoveries, etc., it is always open to the concerned investigating officer

to apply before the Magistrate in whose custody the accused is in
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relation to a different offence, seeking permission ofsuch Magistrate to

interrogate the accused in relation to the particular offence which he is

investigating.

It was also submitted by the appellant that as the object of Section 438

of the CrPC was to prevent an accused hem the humiliation of arrest,

the protective cover of the provision would not include within its ambit

a person who is already in custody. In other words, a person once

arrested in relation to an offence, cannot be said to suffer further

humiliation for any subsequent arrest which may take place, and thus,

the relief of anticipatory bail should not be made available to a person

who is already in custody.

We are unable to accept the aforesaid contention of the appellant. Each

arrest a person faces compounds their humiliation and ignorniny. We

say so because each subsequent arrest underscores a continued or

escalating involvement in legal troubles that can erode the dignity of

the person and their public standing. The initial arrest itselfoften brings

a Wave ofsocial stigma and personal distress, as the individual struggles

with the implications of their legal predicament. When a subsequent

arrest occurs, it intensifies this emotional and social burden, amplifying

the perception of their criminality and reinforcing negative judgments
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from society. Subsequent arrest in relation to different offences, while

the individual is in custody in a particular offence, fiirther alienates the

individual from their community and adversely affects their personal

integrity. For this reason, it is incorrect to assume that subsequent

arrests diminish the level of humiliation. On the contrary, each

additional arrest exacerbates the person’s shame making the cumulative

impact of such legal entanglements increasingly devastating.

111 Illustrative Examples

The discrimination that would be caused if the submissions

canvassed on behalf of the appellant were to be accepted can be

understood with the aid of the following illustrations:

Illustration A

(1) ‘A’ is in custody for a case under Section 420 of the IPC, and is

enlarged on bail on a particular date. On the same day, ‘A’s’ wife

registers a case under Section 498A IPC against him. Here, if the

appellant's argument is accepted, ‘A’ would be able to apply for

anticipatory bail.

(2) ‘B ’ is in custody under Section 420 of the IPC, and he has applied

for bail. However, the order releasing him on bail is yet to be passed.
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While so, ‘B’s’ wife files a case under Section 498A of the IPC

against him. Here, if the appellant’s argument is accepted. ‘B’ would

not be able to apply for anticipatory bail while in custody for a case

under Section 420. He can apply for anticipatory bail in relation to

the case under Section 498A only if he is not arrested immediately

after his release in the case under Section 420. If he is arrested

immediately in the case under Section 498A after being released in

the case under Section 420, then the only remedy left for him would

be to seek regular bail.

If the interpretation sought to be put forward by the appellant is

accepted,_ two persons who are accused of similar offences are

entitled to different sets of rights. While one is permitted to avail the

right under Section 438 of the CrPC, the other is deprived of it,

merely on the basis of the point in time when the FIR gets lodged.

Illustration B

(1) ‘X’ is in custody for an offence under Section 302 of the IPC

punishable by life imprisonment or death, and subsequently an FIR

is registered against him for an offence under Section 376 of the IPC

which is punishable with imprisonment which may extend for life.

Here, if the appellant’s argument is accepted, then ‘X’ would not be
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able to apply for anticipatory bail in the subsequent case, since he is

in custody for the earlier case under Section 302 of the IPC.

(2) ‘Y’ is in custody for an offence under Section 384 of the IPC

[extortion —— punishable with imprisornnent for 3 years], and while in

custody for this offence, an FIR is registered against him for an

offence under Section 406 of the IPC [criminal breach of trust -

punishable with imprisonment for 3 years]. In this example as well,

if the argument of the appellant is accepted, ‘Y’ would not be able to

apply for anticipatory bail, even though the offence is punishable

with imprisonment for 3 years.

‘Y’, therefore, would be placed at par with a person who has

committed a serious crime and would ordinarily not be granted

anticipatory bail. However, by prohibiting ‘Y’ from even applying

for anticipatory bail for an offence punishable by imprisonment for

a maximum of 3 years [i.e. Section 406 of the IPC], ‘Y’ is placed in

the same class as ‘X’.

CONCLUSION
1

Our examination of the matter has led us to the following conclusions
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An accused is entitled to seek anticipatory bail in connection with

an offence so long as he is not arrested in relation to that offence.

Once he is arrested, the only remedy available to him is to apply

for regular bail either under Section 437 or Section 439 of the

CrPC, as the case may be. This is evident from para 39 of

Gurbaksh Singk Sibbia (supra).

There is no express or implied restriction in the CrPC or in any

other statute that prohibits the Court of Session or the High Court

from entertaining and deciding an anticipatory bail application in

relation to an offence, while the applicant is in custody in relation

to a different offence. No restriction can be read into Section 438

of the CrPC to preclude an accused from applying for anticipatory

bail in relation to an offence while he is in custody in a different

offence, as that would be against the purport of the provision and

the intent of the legislature. The only restriction on the power of

the court to grant anticipatory bail under Section 438 of the CrPC

is the one prescribed under sub-section (4) of Section 438 of the

CrPC, and in other statutes like the Act, 1989, etc.
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While a person already in custody in connection with a particular

offence apprehends arrest in a different offence, then, the

subsequent offence is a separate offence for all practical purposes.

This would necessarily imply that all rights conferred by the

statute on the accused as well as the investigating agency in

relation to the subsequent offence are independently protected.

The investigating agency, if it deems necessary for the purpose of

interrogation/investigation in an offence, can seek remand of the

accused whilst he is in custody in cormection with a previous

offence so long as no order granting anticipatory bail has been

passed in relation to the subsequent offence. However, if an order

granting anticipatory bail in relation to the subsequent offence is

obtained by the accused, it shall no longer be open to the

investigating agency to seek remand of the accused in relation to

the subsequent offence. Similarly, if an order ofpolice remand is

passed before the accused is able to obtain anticipatory bail, it

would thereafter not be open to the accused to seek anticipatory

bail and the only option available to him would be to seek regular

bail.

Crtmmal Appeal No. 2501/2024 Page 57 Of 73



We are at one with Mr. Dave that the right of an accused to protect

his personal liberty within the contours of Article 21 of the

Constitution of India with the aid of the provision of anticipatory

bail as enshrined under Section 438 of the CrPC cannot be

defeated or thwarted without a valid procedure established by law.

He is right in his submission that such procedure should also pass

the test of fairness, reasonableness and manifest non-arbitrariness

on the anvil ofArticle 14 of the Constitution of India.

Under Section 438 of the CrPC, the pre-condition for a person to

apply for pre-arrest bail is a “reason to believe that he may be

arrested on an accusation of having committed a non-bailable

offence”. Therefore, the only pre-condition for exercising the said

right is the apprehension of the accused that he is likely to be

arrested. In view of the discussion in the preceding paragraphs,

custody ir1 one case does not have the effect of taking away the

apprehension of arrest in a different case.

If the interpretation, as sought to be put forward by Mr. Luthra is

to be accepted, the same would not only defeat the right ofa person

to apply for pre-arrest bail under Section 438 of the CrPC but may

also lead to absurd situations in its practical application.
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Before we part with the matter, we would like to underscore the

importance of the rights conferred under the procedural laws as noted

by a Constitution Bench of this Court in A.R. Antulay v. R. S. Nayak

reported in (1988) 2 SCC 602. It was observed therein that no man

can be denied of his rights under the Constitution and the laws. He

has a right to be dealt with in accordance with the law, and not in

derogation of it. This Court held that a denial of equal protection of

laws, by being singled out for a special procedure not provided under

the law, caused denial of rights under Article l4 of the Constitution

of India. A few relevant observations are extracted hereinbelow:

. "41. In the aforesaid view Qf the matter and the
princzlnlereiterated. it is manifest that the appellant has
not been ordered to be tried b_v,_a_procedure rnczndated
by law, but by cz procedure which was violative ofArticle
2] of the Constitution. That is violative ofArticles_]4
and 19 ofthe Constrltutionalso, as is evid_ent_fi"0m the
observations of the Seven Judges Bench _/'udgnjt_ent,
ini,/lnwar Ali Scnj/car case [(1952) ,1 SCC J .' AIR 1952
SC W75 :_]952 SCR 284,: 1952 Cr{i,LJ 510] where this
_C0urt_foundthat evenfor agcriminal who was alleged to
have committed an o_fi‘ence,_ a special trialwould be per
se illegal because it_will_de_prive the accused of his
substantial and valuable privileges of defence which,
others sz'n'z;'larlv chargerlwere able to claim.

XJCJC XIX XXX

81. [] Weproclaim andpronounce that no man is
above the la1_41,_but at the same time reiterate and declare
that no man can be_denz'_ed his nights under the
Constitution and the laws. Hehas a right to be dealt with
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ingaccordance with other law and not in derogation of it.
This Court, injts anxiety tofacilitate the parties to have
as speedy trial gape (directions on I6-2-lQ84g was
mentioned hereinbefore without conscious awareness of
the exclusive jurisdiction ofthe Special Courts under the
(1952 Act and that being the only procedure established
by law. there can be no deviationg from the terms of
Article 2] of the Constitution ofIndia. That is the only_
procedure undeljswhiléh it should have been guided. By
reason oflgiving the directions one] 6-2-1984 this Court
had also unintentionally caused the appellant thegdenial
Qfrights under Article 14 0fZthegConstit'utiQn bydenying
him the equalprotection oflaw_by being singled outfor
a special procedure not providedfor by law. [] "

(Emphasis supplied)

62. Similarly, a Constitution Bench ofthis Court in State ofWest Bengal

v. Anwar Ali Sarkar reported in (1952) 1 SCC 1, held that

procedural law confers very valuable rights on a person, and their

protection must be as much the object ofa Court’s solicitude as those

conferred under the substantive law. Few pertinent observations are

extracted hereinbelow:

"2 7. Ihe argument? that changes in procedural law are
not material andcannotgbe said todeny equality before
the law or the equalprotection ofthe laws so long as the
substantive lawgjenzains unchanged orgtlzat only the
fundamental rights referred to in Articles 20 to 22
should be safeguarded is. ontheface ofitgunsound. The.
right to equality_postulated by Article 14 is as much_a
fundamental right‘ as any otlzerfundainental right dealt
with in Part Illgfthe Constitution. Procedural law may
and does confer verv valuable rights on a person, and
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their protection must be as much the objectofa court's
solicitude as those conferred undergsubstantive law. "

(Emphasis supplied)

It was also sought to be argued by Mr. Luthra that the issue at hand

has already been dealt with and decided by a three-Judge Bench of

this Couit in Narindeijit Singh Sahni (supra). It was contended that

the dictum laid therein is that an anticipatory bail application filed by

an accused in a different case, while he is in custody in one case,

would not be maintainable. However, we are unable to agree with

such submission of the appellant. In the said case, the Petitioners

therein, who were arrayed as accused in multiple l=‘lRs registered at

various police stations across the country, had invoked the

jurisdiction of this Court under Article 32 praying for an order for

bail in the nature as prescribed under Section 438 of the CrPC. The

crux of the grievance of the Petitioners was that although they had

secured an order of bail in one case yet they were being detained in

prison on the strength of a production warrant in another matter.

This, according to the petitioners, was violative ofArticle 21 as they

were deprived of their liberty despite having been granted bail in one

of the cases.
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The aforesaid contention of the Petitioners in the said case was

ultimately rejected by this Court on the ground that even if the

Petitioners could be said to have been deprived of their liberty, such

deprivation was in accordance with the due process of law. Having

observed thus, this Court dismissed the Writ Petition filed by the

Petitioners as no infraction of Article 21 was established.

Evidently, this Court in the aforesaid case had no occasion to go into

the question of maintainability of an application for grant of

anticipatory bail by an accused who is already in judicial custody in

relation to some offence. On the contrary, this Court in Nariruleijit

Singh Sahni (supra) examined the issue whether a blanket order in

the nature of anticipatory bail could be passed by this Court in

exercise of its Writ Jurisdiction, wherein the Petitioner was arrayed

as an accused in multiple criminal proceedings.

On the other hand, in the present case, we have decided the issue of

maintainability of an anticipatory bail application filed at the

instance of an accused who is already in judicial custody in a

different offence and have reached the conclusion that such an

application is maintainable under the scheme of the CrPC. However,
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it is clarified that each of such applications will have to be decided

by the competent courts on their own merits.

67. I11 view of the aforesaid discussion, the present appeal must fail and

the same is thereby dismissed.

68. The High Court ofJudicature at Bombay shall now proceed to decide

the anticipatory bail application filed by the respondent accused on

its own merits. -

69. Pending app1ication(s), if any, shall stand disposed of.

70. The Registry shall forward one copy each of this judgment to all the

High Courts across the country.

......................................... . .CJl
(Dr. Dhananj aya Y. Chandrachud)

........................................... . .3 .
(J.B. Pardiwala)

........................................... . .1.
(Manoj Misra)

New Delhi;

9"‘ Septemb er, 2024.
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