. OFFICE OF THE PRINCIPAL DISTRICT & SESSIONS JUDGE
WEST DISTRICT, TIS HAZARI COURTS, DELHI

[to9r-—16/FE

N

Sub.:- Judgment Dated 17.04.2025 passed by Hon'ble Supreme Court of India in Criminal
Appeal No. 1319 of 2013 & Criminal Appeal No. 272 of 2014 titled as “Directorate of
Revenue Intelligence vs. Raj Kumar Arora & Ors.™ and “Narcotics Control Burcau (NCR)
vs. Sajesh Sharma™ respectively,

Forwarded copy of Letter No. 2953-2965/DHC/Gaz.l B/G-2/SC-Judgment/2025  Dated
28.05.2025 Bearing Dinry No. 5602 Dated 29.05.2025 along with its enclosure i.e; copy of Judgment
Dited 17.04.2025 passed by Honble Supreme Court of India in Criminal Appeal No. 1319 0f2013 &
Criminal Appenl No. 272 of 2014 titled as “Directorate of Revenue Intelligence vs. Raj Kumar Arora &
Ors.” and “Narcotics Control Bureau (NCB) vs, Sajesh Sharma™ respectively received, on the subject
cited above. from Mr. Vinay Sharma, Deputy Registrar (Gazetie-1B), For Ld. Registrur General,
Hon'ble High Coun of Delhi, New Delhi for information and immediate compliance/necessary action

lo:-

1. All the Ld. Judicigl Officers of West District, Tis Hazari Courts, Delhi ineluding Reliever
Judges. It is also informed that the above mentioned Letter nlong with its enclosures can
be downloaded from the Website of Hon'ble Supreme Court of India or Centralized
Website of Delhi District Courts or from LAYERS

2 The Chairman, Website Committee, Tis Hazari Couns, Delhi with the request to direet the
concerned dealing Officer/Official 1o upload the same on Centralized Website of Delhi District
Courts as well as on the Website of West District.

3. PS. to the Ld. Principal District & Sessions Judge, West District, Tis Hazari Courts, Delhi.

4. The R&! Branch, West District, Tis Hazari Courts, Delhi with the request to upload the same on

LAYERS.
77
(Ajuy Gupta)
District Judge (Commercial Court) — 05/
Officer Incharge General Branch,
West District, Tis Hazari Courts, Delhi
Enclosure:- As above.

S——

1Genl/Cireulation/West/ T HC/2025 Dated, Delhi the ©2 &34
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IN THE HIGH COURT OF DELII AT NEW DELHI
2953~ 2965
No. /DHC/GazAB/G-2/SC-Judgment/2025 Dated: Q8 5 052025

Froin ;
The Registrar General,
High Count of Delhi,
New Delhi.

Te

I, The Principal District & Sessions Judge (HQ), Tis Hazari Counts Complex, Delhi,

2. The Principal District & Sessions Judge (South-West), Dwarka Courts Complex, New
Delhi.

3. The Principal District & Sessions Judge (Fast), Karkardooma Courts Complex, Delhi.

4. The Principal District & Sessions Judge (South), Saket Courts Complex, New Delhi.

5« The Principal District & Sessions Judge (West), Tis Hazari Courts Complex, Delhi,

6. The Principal District & Sessions Judge (New Delhi), Patiala House Courts Complex,
New Delhi. '

7. The Principal District & Sessions Judge (North), Rohini Courts Complex, Delhi,

B. The Principal District & Sessions Judge (North-East), Kurkardooma Courts Complex,
Delhi.

9. The Principal District & Sessions Judge (North-West), Rohini Courts Complex, Delhi,

10. The Principal District & Sessions Judge (South-East), Saket Courts complex, Delhi,

I1. The Principal District & Sessions Judge (Shahdara), Karkardooma Courts Complex,

Delhi.
12. The Principal District & Sessions Judge-cum-Special Judge (PC Act) (CBI), RACC, New
Drelhi.

13. The Principal Judge (HQ), Family Courts, Dwarka, New Dethi.

Sub: Juigment dated 17.04.2025 passed by Hon'ble Supreme Court of India in Criminal
Appeal No. 1319 of 2013 & Criminal Appeal No. 272 of 2014 titled as “Directorate of
Revenue Imtelligence vs, Raj Komar Arora & ors™ and “Narcotics Control
Bureau(NCB) vs. Sajesh Sharma" respectively.

Sir/Madam,

I am directed to forward herwith a copy of Judgment dated 17.04.2025 passed by Hon'ble
Supreme Count of Indin in Criminal Appeal No. 1319 of 2013 & Criminal Appeal No. 272 of 2014
[Arising out of impugned Judgment and order pussed by the High Court of Dethi in Criminal Revision
Petition No. 494 of 2007 and Criminal MIC No. 2335 of 2010) titled as "Directorste of Revenue
Intelligence vs. Raj Kumar Arora & ors.” and “Narcotics Control Bureau/NCB) vs. Sajesh Sharma™
respectively, and to request you to circulate the same amongst all the Judicial Officers working under
your respective control for information and necessary compliance.

Gefll') Yours (hithfully,

(Vinay Sharma)

R Deputy Registrar (Gazetie-{B)
3&\ For Registrar General.
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ulﬁ'%htmdmhavebmnmadnnmamthcmhompm
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: !WWMBW in Schedule I of the NDPS Rules, 1985, The
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glass ampoules containing the injectable preparationt of Buprenorphine were
stored in an office premises located at 198, Office Complex, Jhandewalan
Extn., Cycle Market, New Delhi. The further information was that the
injections had been illegally manufactured and cleared by M/s. Win Drugs Ltd.,
Bhiwani Road, Jind, Harvena and that a few injections along with the raw
materials of Buprenorphine could also be found at that location. Two teams of
DRI(HQ) officers were deputed ~ one team 1o undertake the search of the
premises in Delhi and another team who coordinated their actiun with the office
of Central Excise Commissionerate, Rohtak (hereinafter, the “CEC™) for the
purpose of search at the premises of Win Drugs Ltd. at Jind, Haryana.

4. On the same day, ie., 27.09.2003, at around 08:15 pm, the DRI(HQ) officers
visited the premises in Delhi with a search authorisation under Section 41 of
the NDPS Act along with two witnesses. It is stated that upon entering the
premises, Raj Kumar Arora (hereinafter, “respondent no. 1") who was the
proprietor of M/s Kanishka Cargo Service, was present in the office premises.
The DRI(HQ) officers recovered 25 corrugated card board cartons which
contained small packets, each having ten unlabelled glass ampoules with a
water coloured liquid, along with several sheets of printed labels which read as
“Buprenarphine Hydrochloride”. They also recovered one labelled glass
ampoule containing the same coloured liquid from the table drawer of the

respondent no. 1. Upon prepanng a detailed inventory, it was stated that 1

Criminal Appeal No. 1319 of 2013 Page 4 of 189
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labelled .and; 40,000 unlabelted sglass ampoules-gontaining'-Buprénorphine

Hydeochloride which is. a substance listed in the Schedule ‘to"the NDPS Act

-were recovered, - Since the-respondent no. 1 was' unable to: provide any

-permission ordicence for the-pessession of the recovered'glass ampoules, they

were seized under the provisions of the NDPS. Act. The samplesavere drawn

_and the test memo was prepared in therpresence of the vespondent 1o 1 and, the
- witnesses. On 27.09.2003, i.e., on the same day, the'officers'of CEC, Rohtak

are said to have seized 23400 injections of Buprenorphine along with 100

MofBupremrphim-in its powder form, from M/s Win Drugs Ltd at Jind,

' Harynnaasﬁeﬁ.

: :-hmﬁmm-mimﬁhbmﬁmﬂ-mﬁ‘l-iappeai-cﬂind is said
_to have mide ‘a voluntary statement in- writing -dated 28.09:2003" which

mentioned that-during the course-of his business as a‘customs clearing agent,
he came in-contact with one'Mohd: Shebar Khan (her¢inafier; “respondent no.
2”) who handled the customs clearance of the drugs and medicines on belialf
of Devang Bipin'Parekh (hereinafter, “respondent no. 3”) of M/s Sarvodiya
Enterprises;” Mieribes. THb ‘biapmens: faiher Fevellsd " St 'that. the
respondents were collectively involved in the illegal  manufacture, storage,
transport, sale-and purchase of Buprenorphine Hydroshloride along with one

- Maresh-Mittal of Win Drugs Lid.

Criminal:AppealNo. 1319 of 2013 Page 5of 189
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6. On 28.09.2003, the respondent no. 1 was arrested for the alleged commission
of the offence pumshablc under Sections 22 and 29 of the NDPS Aect
respectively and was remanded to judicial custody, Since Naresh Mittal of M/s
Win Drugs Ltd. had failed to appear despite repeated summons, a complaint for
non-compliance of summons was filed against him before the Court of ACMM,

New Delhi. The court took cognizance of the alleged offence and also issued a
non-bailable warrant for his arrest

7. The respondent no. 2 was summoned and is said to have tendered a voluntary
statement dated 13.11.2004. The respondent no. 2 stated that during the course
ofhis import business, he came in contact with one person named Mohd. Abdul
who showed him three ampoules of Buprenorphine and enquired whether the
respondent no, 2 could procure one lakh ampoules of Buprenorphine
manufactured by Neon Laboratories Ltd. or in the alternative, procure
unlabelled drug ampoules of similar size and shape having a red ring on the
neck of the ampoules for him. Mohd. Abdul is said to have given an advance
of Rs. 2,50,000. The mﬁpundent no. 2, thereafter, contacted the respondent no.
I for the purpose of procuring the same and paid him the advance amount he
had received along with-three samples of the drug which he had obtained from

Criminal Appeal No. 1319 of 2013 Page 6 of 150
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at his office. When the respondent no.2 g&ﬁ-‘t?ggamihejmpnndcnt no. 1 at

around 09:15 pm, on the same day, he:cameito-know of the fact that the office

premises of respondent no. 1 had-been raided‘by a’government agency. The

respondent no. 2 further stated- thatyuponscomplete delivery of one lakh

ampoules, Mnhd.:ﬁbdiﬂ-hwpmnism&hﬁ‘mi alditional-amount of Rs,
25,000. In light of the game; ‘on.-13:21:2008 Sthe-respondent no. 2 was also
arrested for having committed the offéfice punishable

of the NDPS Act respectivély and wagsemanded to judicial custody.

In the meanwhile, the DRI officersof the Mumbai Zonal Unit visited the
premises of M/s Sarvodaya Enterprisgs;swhich is run-by the respondent no. 3
and during the search e :

The respondent no. 3 was then summoned.Ho gayea voluntary statement dated
03.12.2003 stating that as.a past- of Hissbusiness, his. company had bought
Buprenorphine in its powder form from M/s Pioneer Agro Industries, Mumbai

and were selling the same 10,the manyfapturers Jike M/s Win Drugs Ltd. He

further stated that he knew the respondeat.no. 1 since he uscd to clear their

- pharmaceutical import mnsigjnmems on a need basis. The respondent no. 3

further stated that he was the one who had directed the respondent no.l to
contact Naresh Mittal of M/s Win Drugs Ltd for the purchase of Buprenorphine
injections and that he had also spoken to Naresh Mittal in that regard despite

knowing that the respondent no. 1 did not possess any licence to deal with the

Criminal AppealNo. 1319 0f 2013 Page 7 of 189
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said psychotropic substance. The respondent no. 3 is also said 1o have
intervened when the consignments were not being received in time from M/s
Win Drugs Ltd and used to get the delivery to the respondent no. | expedited,
In the transaction in question which nvolved the supply of one lakh ampoules
to the respondent no. 1, the respondent no. 3 was to get Rs. 1 Lakh from M/s
Win Drugs Ltd in addition to some amount from the respondent no. 1, for his
nvolvement. As a result, on 03.12.2003, the respondent no. 3 was also arrested
for alleged commission of the offence punishable under Sections 22 and 29 of

the NDPS Act respectively and was remanded (o judicial custody.

conducted by him, the samples were found to be of Buprenorphine which is a
psychotropic substance under the NDPS Act. It is the case of the appellant that
despite their best efforts, Naresh Mittal of M/s Win Drugs Ltd. could not be
summoned and therefore, it was decided that the prosecution gua him and all
other concerned persons would be considered as and when they would be
available for enquiry,

On 25.03.2004, 2 criminal complaint as regards the offence punishable under
Sections 22 and 29 of the NDPS Act respectively was filed against the
respondents by one Mr. R Roy (hereinafter, the “complainant™), an

Criminal Appeal No, 1319 of 2013 Page 8 of 189
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.intelligence officersofahesDi

(hereinafter, the: melaml Court for NDPS cases, New
Delha, ey S Fh

renuey katelligence, New Delhi,

On 03.02:2005, the, S;ieaaal ‘Cﬁuﬂ'ﬂ nbsmcd that Buprenorphine 15 a

psychotropic substance as- ww%ﬁm to the NDPS Act and its

._.u-! TRk
is: fthcmtmmn as regards the present
2 % Fmi.?ﬁ' t‘:--- o
seizure mmmmmmufmmmuwmnuzs
- 1 _Iltih ’
mgtuﬂ%mg.ﬂna"_‘ sidenatic

uf the above and the attendant

e
mrcumstames, ml&dmg ﬂ;&t'ghe gﬁpdmw no. 1 did not possess any

g Tt 1

Fjpre e
p:rm;ssmnnr ucemeﬁnrm_ ‘this _' and that all the respondents

£ u;bl:f Q\' )
hndmnncdedtoﬂmn'mvolwm!‘ mcSpecmlJudgchcldthala

v g et
prima facie mmwmﬁnanf ection

on Mwuhacmnfmpmy under
Section 29 of the NDPS Act m;nﬁmm Special Judge was also prima
facie of the view that mﬂmmﬁmoﬂm evidence is not required to
be assessed at the stage of ﬁamm;g:t;f chﬂréc and a mere sn-nng suspicion of
mvulwment in me crime is sufﬁmcm. Smmg s0, charge was directed to be

ftama:l. The ¢harg= was t‘armﬂy Why the Sp,ccml Judge on 08.02.2005.

The respondents apphiedyfo: scialiJudge and the same was
declined. However; the High Goustvide 8 eommon. Judgment and Order dated

11.01.2005 granted bail to:the respondent no. 3-along with several others, The

Criminal AppealNo.:1319 of 2013 Page 9 of 189




respondent nos. | and 2 respectively, had also moved the High Court for bai]

and vide a common fudgment and Order dated 22.08.2008, the High Court

respondent nos. 1 and 2 be released on bail upon fumishing a personal bond in
the sum of Rs. 25,000 with one surety of the like amount to the satisfaction of
the concerned trial court, The High Court in its comimon Judgement and Order
dated 22.08.2005 bad framed two qur.stiur;s of law for the purpose of
considering the plea for bajl — (a) Whether Buprenorphine Hydrochloride is &
“psychotropic substance” within the meaning ofthe NDPS Act?, and (b) If yes,
whether Buprenorphine Hydrochloride is a “psychotropic substance” to which
Chapter VII of the Narcotic Drugs and Psychotropic Substances Rules, 1985
(hereinafter, the “NDPS Rules™) apply and to what effect? The first question
was answered in the affirmative, however, on the second question, it was

sale and transport ete. would neither be prohibited nor regulated by the NDPS
Rules and consequently by the NDPS A.cﬁ It was observed that an exammation
of Schedule H of the Drugs and Cosmeties Rules, 1940 (hereinafier, the “D&C
Rules™) made it clear that Buprenorphine Hydrochloride was listed thercin as
& "Prescription Drug” and therefore, the offence would fall within the rigours
ofthe D&C Act and its Rules.

Criminal Appeal No. 1319 of 2013 Page 10 of 189
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Hydmmmthummw the NDPS-Act-and that 1o offence

under the MMMEM was madc out, would not have any persuasive

No. 204 oﬂ@pshmggmﬁ@cﬂm challenging the order dated 03,02.2005
and 08:02.:2005, respectively, which, framed charge against the respondents

t herein. Vide judgment andiorder dated 01.08.20086, the High Court disposed of
ﬂmpﬁhﬂﬂ?}ﬁm that the application under Section 216 pending before
the Special Judge shall be degided frstbefore.the fatte is proceeded with. The
mhwb_wwm as follows:

' dj;:pmd inst the -order on.charge
& I%W as the formal charge framed on

me «under Section:29 of {hg Narcotic
:anm Acr, 15'85
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learned Sessions Co
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Section 216 CrPC application made before him.

ction 216 Code of
urts shall not be inf]
held in the impugned order and sha

:ng of the
Criminal Procedure, the
uenced by what has been

(Emphasis supplied)
IS. The Special Judge heard the submissions of the counsel

with respect to the
Vide order dated 30.1 1.2006,

the Special Judge echoed the reasoning adopted by the High Court while

granting bail to the respondents and also arrived at the conclusion that the

respondents are to be tried under the D&C Act and the Rules thercunder. The

Special Judge allowed the application filed under Section 216 CrpC taking the

view that since the offence under the NDPS Act was not made out, the file be

Criminal Appeal No, 1319 of 2013
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-5 sent tos AhRSACVEVE New -Delhi. for~further proceedings. ~The:relevant

- observations areas thus:

12 Ihave heayd thedd. Counsel for the parties at lehgth: The Ld:
Counsel fprﬂw -DRF-aiso has not made out-any other arguments
~whichihave. been alfeady-dealt-in‘the Hon'ble High' Court in’
pmingﬂre-;udgmem Moreso, the accused has placed on record
- : By SN, K. Gupta, Special Jidge in thematter,
Mamgf Emuar Gupta Versus State of NCT and said disoussed
4 br Siige-gffencevis anatle ‘ont ainder D & C'Act wlidh are
tria byﬁd .Eﬂrf.m:d by the Court of Sessions. Accordingly,
‘the mat asieniy ' back:to Ed ‘ACKM 1o dealt With' the
i _ : aw:':hlﬂw Since Ld, Counsel for the DRI
ot an theismarérinl o record to eome ot with a
-dffmtﬁbw that renprphine Hydrochloride is coveredunder
'Hfﬂar'( Bf 2ing @ JMMMM&’&W.&"H '
C Aﬂarﬁﬁzs Prmm case of Manoj Kumar Gupta Versus State
~of NCPwithsimilara mwwﬂdw&?be‘cknﬁadm
o : J'"ﬁ' *ﬂm Rites‘and'so it has to fa& the" sﬁh:e
HSeG m&m w&mm&aw
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Delﬂli far ﬁm}m’ procwdmg in-accordance with Tavw by herself or

by assigning it to any other court of competent jurisdiction. The
accused is directed to appear before Ld. ACMM on 11.12.2006.
The ﬁfe'be sent immm‘jarcly ta the said Court.”

e 4 . i . ).

16. Aggrmsgd:hy mfpm@a oxder. dated 30, 11.zem puﬂqd»?hy the Special
: Re 0 nhﬁﬁanﬁnﬁ%pf 2007. Vide

gﬂfmﬁﬂ!’d dtﬂl‘ &’wﬂ. mm.:aﬁu.m H*ghCm.lm d:gmlmfths revision
putlhﬂn."l’hnﬁ@i Court followed the rationale adopted by this Court in State
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uf Uttranchal v. Rajesh Kumar Gupta reported in (2007) 1 SCC 355 wherein
it was observed that if any particular drug does not find mention in the Schedule
I appended to the NDPS Rules, then the provisions of Section 8 of the NDPS
Act would have no application whatsoever. On the question of the respondents
being discharged under Section 216 CrPC, the High Court remarked that jt
would ot be right to say that the Special Judge had discharged the respondents.
The matter was accordingly remitted to the Metropolitan Magistrate to proceed
in accordance with the provisions of the D&C Act. The relevant observations
have been reproduced below:

“I7 (..] I am not in agreement with learned counsel for rhe

Petitioner that by interpreting the Statute and the Rules, a penal
offence be made out and the Respondents :ﬁId be tried thereof

'tl i LSS ESEIN,

& (N _InE con
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| wanted-us 1o ignore (his. decision becauser.aceording to
him, it did not lay down the law or settle the issuesinasmuch.as the
Supreme Court was-only concerned -with--a--bail:order and
consequently was required to lake aprima facie view.. We are not
impressed by this. argument- advanced by -Mr-m@w:m:-. The
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before us _in-black ond swhite e~ cannoivdo:-that The

_ Constitutional -scherbe of dhings' whick sels “out sthe fudicial
t higrarchy does mot Wermit-us to.do that. My Malhotya submitted
that the observations-in. Rajesh Kumidr:Gupita (supra)-are in'the
nature of obiter dicta and do not constitute the ratio of the said
decision [...].
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conclusion vegard to the said provisions as
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18,

abservations of the Supreme Court and are indeed persuaded by
the line of thought adopted tn the said decision in Rajesh Kumar
Gupta (supra.), Thus, viewed Jrom any angle, the submission of
Mr Malhotra ta ignore the decision of the Supreme Court in
Rajesh Kumar Gupta (supraj, deserves rejection.

with the present appeal,

nal IN of 2014

On 07.10.2004, the Dethi Zonal Unit of the Narcotics Control Bureau

(hereinafter, the “NCB”) received an information from the Ahmedabad Zonal

Criminal Appeal No. 1319 ol 2013 Page 16 of 189




Unitthatﬂmyhadmumodaﬂdﬁgimq:gg?@;mﬂplmlnf Buprenorphine and =
during 1hr.; course of their -kwesﬁﬁﬁéﬂm tevealed that a huge quantity of |
these ampoules was also MMH'FMW H‘ea’lth Care Ltd. to their
stockists in‘Delhi. One- Menmhmwm%mmtur of Mi/s Belsons was
summoned «in this regard.” wmmﬁﬁﬂhnmnﬂy ‘distributed the said

m&smhﬂsﬂmmwl_i‘ 3 Eiwclnsedﬂtathm

was sold to' one M/s* e dagte

“responderit'no. 1 had- taken' Slivery/E fhe substanice on behalf of Ms
International Drugs. Pursuant tothis ifforfialion, summons were issued to the
respondent no, 1 mwmwm was selling the ampoules of

“tions after purchasing them from

M/s Belsons with a valid invoice. The respondent no. 1 then stated that he had
sold 2,50,400 injections to a person:namied Shakeel without an invoice or
consignment note asxequired under Rule 67:0f the NDPS Rules and that he was

ce Or permission in accordance

with law. In the absence of any further information on Shakecl, it is the case of
the appellant that no further action gould he taken against him. However, on
09.10.2004, the respondent no. 1 was arrested and remanded to judicial

custody.
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19.

zﬂll

On 02.03.2005, the appellant through its Intelligence Officer filed a complaint
against the respondent no, | under Sections 8(¢) and 22(c) of the NDPS Act
respectively and on 04.05. 2005, upon a prima Jacie case being made against
the accused, a charge for the offence under Section 22(c) was framed. On

e respondent filed yy application under Section 216 CrPC drawing the
attention of the Special Judge (v the decision rendercd by the Delhj Iigh Court
in Rajender Gupta v, State repotted in 2005 SCC OnLine Del 873 which held
that dealing in substances mentioned in the Schedule to the NDpS Act and not
mentioned in Schedule [ of the NDPS Rules would not constitute an offence
under the NDPS Act. As a consequence, the respondent no, | prayed that the

charge be altered and the case be remitted to the appropriate court for trial under
the D&C Aet,

On 06.07.2009, the appellant moved an application before the Special Judge
for stay of the Proceedings since the matter on this issue was sub-judice before
this Court by way of an SLP and also that the decision of the Delhi High Coun
in Rajender Gupra (supra) was challenged in appeal. Since this application was
hot being heard, the appellant also preferred 2 petition before the High Court
secking stay of the further proceedings. Vide order dated 16.09.2009, the High

Criminal Appeal No. 1319 of 2013 Page 18 or 189




21.

TTARRY Y O -

sq-nf*the&&iﬂr#ppli-:afjnn in

the first. mﬁfmmeﬂn@m& thb'mmn matter.

Vide order dated 17.042010, the:Special Judge observed that the judgement

_mmeqlbymmunmappcal In
: mmﬂajﬂh Kumar Gupta

—"l"r'lr—rl.:l-

Despite it bmg mmwmw the NDPS_Act, it was not
included in smmh-: of the MM That being the case, dealing in the

said substance is mmmmmmrsmm the offence under
Sections 8 and 22 amsmtmmmlr were not made out. However,
it was observed that the respondent no..1 was involved in the illegal sale of the
said substanse since o record dad: been mainiained in that regard. In such 3
scenario, the-case was remapdesktovtas Court of the Metropolitan Magistrate,

Delhi to deal with in accordance with law, The rélevant observations of the

“19, The xderofhesst WWMWMNDPS
Act imthiscase d Jourt .o meiﬁemms on this
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prosecution can be launched by any Gazetred Officer of the
Central Government authorised in writing in this behalf by the
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i" ﬂlﬂ‘ﬁ-ﬂ?ﬂfl&ﬂﬂupﬂnﬁrp}une
m it waul’d fall within the rigors of

der Drugs and Cosmelics Act and Rules are
.: of ‘Metropolitan Magistrate and not by the
$Co Court of Sessions. ALM&JW
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Parties are directed to appear before Ld CMM on 07.05.2010.™

C (Emphasis supplied)

22. Aggrieved by the aforesaid order, the appellant preferred a Criminal M.C. No.

& 2335 of 2010 under Section 482 of the CrPC before the High Court. However,.

vide impligied Jidgement and Order dated 20.03.2013, the High Court

dmmma&’tﬁepéhudn hcm;g dﬂmd of any meris and observed as thus:

“14* n" T -~ 1 '_ 43 2) AT FAE e et 1 k fregegs FLd1dl
» . = T
[ ¢ ' ¥

B '" [0 .-‘."IJ !-"'_'I:" " il FJ.'.'
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13. In this view, I also find support from another Judgment of the
Coordinate Bench of this Court in DRI v, Raj Kumar Arorq & Anr,

where relying on Rajinder Gupta and Rajesh Kumar Gupta, the
learned Single Judge of this Coure keld that a person Jound in

possession of Buprenorphine Hydrochloride will not be guilty
under Section 22 of the NDPS Act.

16. In view of the foregoing discussion, the Petition & devoid of
any meris; the same 1¢ accordingly dismissed

17. Pending Applications stand disposed of "

i th lant(s

) & Criminal Appeal No, 1319 of 2013
24. Mr, Vikramjit Banerjee, the learned Additional Solicitor General appearing L
on behalf of the appellant, submitted that, in the present case, there was a
recovery of 40,001 injections of buprenorphine, which 15 a psychotropic
substance mentioned in (he Schedule to the NDPS Act Therefore, the
Respondent could be said to have contravened section 8(c) of the NDPS Act

which prohibits the production, manufacturing, possesgion, selling,
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‘. purchasing: dransporting, warchousing; usiog, conseingy inipodting inter-
. Siate, exporting-inter-States importingrintocindia, exporting from India or
hmnﬂiinmmt-ﬂf.any narcotic-drag: or psychotrépic. mmnﬁa. iexcept: for
. medigal qrseientific pusposes and in the manner and to horeimiaipiobigha
/by hmprovisions ofthis At or-the rules or orders made thereusidér.* ¥
- 254 :mmm that:tiae-zespondentno. 3 -and respondent o1 Teand 2
Tespestively-were mutamhaﬂ by the -High Court vide Jlﬂ"pdbﬁ dated
" iwmmzz maasmwpntmlsu ‘However, in‘doing wwmﬁ&m
mmmm Buprenotphine Hydrochloride: :sbe?nnmﬁﬁhﬁ!hspm
\ Wsmmﬂwmmma-smmwﬁ theD&C
Act and.its Rules; the offence: Mmtﬁucuun‘& of the NDPS Aet wmlﬂ not be
made out. Consequently, it was observed that the accused cannotbe pmnshed
under Seclions 22 dHd 20/ 6F the NDPS Act respectively. Being aggrieved by
flic Uforesdidiobservation made by the High Court, the appellant filed a Specinl
“Leave Petition against both'the orders granting bail mtﬁcrﬁpbndemmdtm
‘Coirtvide it order Bted 311032006 had clarified and d:mctnd that the
ﬂhsdmnnn#mde by te High Cnuﬂ ‘shall not haw: any bmdmg effect when
the matter is findlly considered befare the Specml Judge on merits.
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27,

It was further submitted that the High Court committed an error in placing
reliance on the decision in State of Uttaranchal vs. Rajesh Kumar Gupta
reported in 2007 (1) SCC 355 as the said decision 15 not applicable to the facts
of the present case, In the said case, the accused who possessed an Ayurveda
Shashtri Degree was running a clinic while being assisted by cight other
medical practitioners who were Allopathic and Ayurvedic doctors, A total of 7
medicines were seized and all of them were mentioned in Schedules G & H of
the D&C Rules and the same were sitid to be used for medical purposes.
However, in the present case, the contraband found in the illegal possession of
the respondent no. 1 was without any label. Furthermore, the respondents are
neither registered medical practitioners nor were they able to produce any
document, permit or license to deal with said substances or medicines.

It was vehemently submitted that the High Court had erred in holding that Rules
53 and 64 of the NDPS Rules respectively, only pertain to the psychotropic
substances mentioned in Schedule 1 W the NDPS Rules and since
Buprenorphine Hydrochloride is 4 psychotropic substance mentioned in the
Schedule to the NDPS Act but not in Schedule I to the NDPS Rules, the offence
under the NDPS Act would not be made out. It was argued that the said
observation was contrary to the subsequent judgement passed by this Court in
Union of India & Anr. Vs, Sanjeev V. Deshpande reported in 2014 13 SCC 1,
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~‘wherein-it has:been clearly held:tharthe-prohibition under 8 of the NDI'S Act

is attracted in respect of thepsychotropic substances listed in Schedule to the
NDPS Act as-well as Schedule I to-the NDPS Rules-framed under the Act. It
was further held that the NDPS Act does notcontemplate-the framing of rules
for prohibiting activities involving drugs'and psychotropic substances for the
reason that Section:8(c) of the NDPS #ct already prohibits such activities.

As regards.the isspe of prospective averruling, the;counsel submitied that the

- decision of this Court in Sagjeev V. Deshpargle. (supra)overmledthe decision
_in Rajesh. Kumar Gupta (supra) without:z-specific declaration that:the same

was prospegtively overruled. In the.absence of such -a.declaration, the
interpretation of law.in Sanjeev ¥,-Deshpande'(supra) must be held to be
retrospectively applicable to all eases, including those which have been
pending before different courts.

It was then submitted that Section 80 of the NDPS Act provides that. the
provisions of the NDPS Act and Rules madethiereunder, shall be in addition to,
and not in derogation of the D&C: Act, 1940 or the; Rules made thereunder.
Thergfore, the High Court wrongly held.that the psychotropic substance in the

present case is governed.exclusively by the D&C Act without attracting an
offence under the NDPS Act..
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In the last, the leamned counsel submitted that subsequent to bail being granted.
the respondents, as a clever device, filed an application under section 216 of
the CiPC, seeking alteration of charges. The Special Judge, in complete
disregard to the direction passed by this Court, allowed the application and held
that the offence under the NDPS Act is not made out gua all the respondents,
and that the case rather pertains to the D&C Act. Such an order could not be
said to be in tune with the Judgement rendered by this Court in K. Ravi vs, State
of Tamil Nadu & Any. reparted in (2024) SCC OnLine SC 2283, wherein it
was specifically held that Section 216 of the CrPC does not entitle the accused
to file a fresh application secking discharge, once the charges have been framed
by the Court. It was further stated therein that an application under Section 216
CrPChmmﬁmmndduemmeimmeufhwandahuﬁfhmaimtn
deliberately delay the trial proceedings, In the present case, the application filed
under Section 216 CrPC was absolutely misconceived and was with a sole

intent to derail the trial proceedings,

Criminal Appeal No, 272 of 2014

Mr. Arvind Kumar Sharma, the learned counsel appearing on behalf of the
appellant herein adopted the submissions canvassed by the learned ASG. In
addition, the counsel submitted that there is nothing to indicate that Rule 64 is
the “governing rule” under Chapter VII of the NDPS Rules and since Rule 64
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_pertains only to Sehedule T substancessallithe other rules must also necessarily

apply to Schedule I substances. The lanpguage of Rules 66 and 67 respectively, |
is unambiguous and theyloﬁaﬂmm%ypsychutmm: substance” which
cannot ‘be read to exclude WWWMh on]? find mention in the
Schedule to-the NDPS-Act#Firthinibre;Rules 65and 66 respectively, adopt

the provisions: of the D&E RulesFathérthan excluding it. Therefore, the

resultanteffect must-be thatdie conifavition of the D&C Rules would ipso

facto tantamount o a vislation:of ulés 65 andl 66'of the NDPS Rules

respectively, thereby attracting pmmhmenmnﬂer the NDPS Act.

1t was submiitted that mwwﬁmﬁymh the NDPS Act and the
D&C Act simultaricously sirice/ they tan be used as both psychotropic
substances as well as mediginal’drugs it view of their narcotic propertics. This
does not necessarily mean that an ac¢used would be absolved of his guilt under

the NDPS Act once the substance-finds.mention under the D&C Rujes.

. Inthe last, both the counsels prayed fhat the impugned orders of the High

Court be set aside and the appeals bé allowed.

Mr. Yash Pal Dhingra,~the feariéd coiinsel sppearing on behalf of the

respondents submitted that the ‘drug/substance in question is covered by the
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36.

exception to Section 8 of the NDPS Act i.e., non-applicability of the prohibition
in case the substance is o be uged for “medical or scientific purposes”.
Furthermore, he argued that an offence under Section 8 cannot be said to have
been committed unless the substance also finds mention under Schedule I of
the NDPS Rules. To fortify his contention, the learned counsel placed reliance
on the decisions of the Delhj High Court in Rajender Gupta & Ors. v. State
reported in 2005 SCC OnLine Del 873 and Rajesh Sharma v. Union of India
reported in 2009 SCC OnLine Del 1330 along with the decision of this Court

m Rajesh Kumar Gupta (supra).

The counsel vehemently submitted that the decision in Sanjeev V. Deshpande
(supraj must strictly be held 1o be prospectively applicable. If not, it would
Serve lo cause immense prejudice to the respondents who have already been
discharged by the Special Judge.

It was submitted that the decision of the Delhi High Court in Rajesh Sharma
(su4pra) cannot be said to be inapplicable solely because it was rendered in the
context of a bail application. It was submitted that while dealing with an
application for bail under the NDPS Act, the Court must £et over the rigour
contained in Section 37(1)(b)(ii) of the NDPS Act. Therefore, only after giving
a0 Opportunity to the Public Prosecutor and recording a satisfaction to the effect
that there are reasonable grounds for believing that the accused 1S not guilty of
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such offence, a decision to.grant bail is arrived at, Hence, the findings rendered

7.

L

in & bail.applieation:ase salsizexmigly relevant while deciding the- question
whitlier a'office tirdel BB o S (R NDPS Act is made out or not.
Lk e DR B NS T :

Inthe last; the gounsel subitied that there being no merit in the appeals, those

may be-dismissed, - K 3hap

Having heard the learned counsel appearing for the, parties.and having gone
through the ials ‘_W,mwj@--mw fall for our

consideration:

I. Whether the pﬁudmiuu; manufacture, possession, sale, purchase,

inter-State, impost into; India;.expost- fram India or transhipment of a
psychotropic substance which,is listed under-the Schedule to the
NDPS: Act but not. mentioned-under. Schedyle- I of the NDPS Rules
would constitute an-offence.under Section 8(c) ofithe NDPS Act?

IL  Whether the:decision ofthisiGourt iniSanjeev K: Deshpande. (supra)
must operate, with prospectiye effect?.

Il. Onee, thecharge hagbeen fiamed by a.competent court under Section
228 of the CrPC, cpnenascused thereafter seck for discharge/deletion
of a particular offence from the charge under Section 216 CrPC?
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ANALYSIS

Whether an off, under Se could be said to have been ma ¢

ut when an ace eals with™ chot Cs nees mentioned

in the Schedule to the NDPS Act but not figuring in Schedule I of the
Rul

uies ﬂgg[engﬁu.

Object of the NDPS Act and the United Nations Convention on
Psychotropic Substances, 1971,

) 39. Before we advert to the rival sy bmissions canvassed on either side, it would be

40.

apposite to first look into the object and history behind the enactment of the
NDPS Act and its Rules along with the broad scheme of the United Nations

Convention on Psychotropic Substances, 1971

As per its Preamble, the NDPS Act, 1985 seeks to consolidate and amend the
law relating to narcotic drugs, make stringent provisions for the control and
regulation of operations relating to narcotic drugs and psychotropic substances
and implement the provisions of the International Conventions on Narcotic
Drugs and Psychotropic Substances, amongst others. This Court in State of
Rajasthan v. Udai Lal reporied in (2008) 11 SCC 408 claborated that the
NDPS Act is a special Act which has been enacted with a view 1o make
stringent provisions for the control and regulation of operations relating to
narcotic drugs and psychotropic substances and stated as thus:
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drugsio.niake striogent pravisions, st the contrsl andvegiilation
f operations relating to narcotic drugs and psycliatrapic
'.mﬁ:g’aﬁt'es. to provide for the forfeiture of property derived from,
or uséd in, illigit traffic in-narcotic drigs and psychotropic
substapices, to implement the provisions of the International

s&dision on (Narcotic Drugs*and Psychotropic Sy tances,.

4" the: NDPS Act i the yea "Thisis a

LR
3o
&y

Fra
i K

T e 11"" . 3 L".'
41, "Anothet
- L3 _'. - 4

el ~'L*:- : '
- (2020) 2SEC opined tharwhile determining the “*small or commercial
QW'W (dfug orpsychotropic substance in ¢ases‘of seizure of
T e o
'c,- aMer‘MwWﬁthdmmm

- Lok

1anitity of thé-neutral substance(s) is motto be excluded and is

to wwmm with tlie actual content by weight of the
- % offending/drag. Wihile déelaring so, the Court also discussed the object of the
NDPS'Actiand highilighted that the enactment was intended o bea deterrent
againstthesuse of marcotic, drugs and psychotropic silbstances. The relevant
“10.[...] As per the Preamble of the NDPS Act, 1983, it is an Act
to eﬂéﬂmd the law relating to narcotic drugs, to
make stringent provisions for the control and regulation of
operation relating to narcofic drugs and psychotropic substances.

To provide for forfeiture of the property derived from or use in
illicit traffic in Narcotic Drugs and Psychotropic Substance. The
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10.5. The problem of drug addicts is international and the mafia
Is working throughout the world It is a crime against the society
and it has to be deal: with jron hands, Use of drugs by the young
people in India has increased. The drugs are being used for
weakening of the nation, During the British regime control was
kept on the traffic of dangerous drugs by enforcing the Opium Act,
1857the Opium Act, 1875 and the Dangerous Drugs Aet, 1930),
However, with the Ppassage of time and the development in the field
of illicit drug traffic and during abuse ar national and
international level, many deficiencies in the existing laws have
come to notice. Therefore, in order ‘o remove such deficiencies
and difficulties, there was urgent need for the enactment of a
comprehensive legislation on narcotic drugs and psychotropic
substances, which led tg enactment of the NDPS Act. As observed
hereinabave, the Act is 4 special law and has a laudable purpose
to serve and is intended 1o combar the menace atherwise bent upon
destroying the public health and national health. The guilty must
be in and the innocent ones must be owt. The punishment part in
drug trafficking is an important one but its preventive part is more
important. Therefore, prevention of illicit traffic in the Nareotic
Drugs and Psychotropic Substances Act, 1985 came to he
introduced. The aim was to preventillicit traffic rather than punish
after the offence was committed Therefore, the courts will have ro
safeguard the life and liberty of the innacent persons. Therefore,
the provisions of the NDpPS Act are requived to be interpreted
keeping in mind the object and purpose of the NDPS Act; impact
On the society as a whole and the Act is required to be interpreted
literally and nor liberally which may ultimately frustrate the
object, purpose and Preamble of the Act [..). "

(Emphasis supplied)
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“UpsafioConvention framework.

42.. There: existsthree, Ganvmhopﬁimﬂlmwly:mfamd b as the “International
Drug Control Conventions™) under the.auspices of the-United: Nanuns swhich
form the cusrent normative framework for the control of marcotic drug&

psychiotropic substances and precursor chemicals, They are :- The Single

- “Cofivention ‘o Nareotic Drigs, {041:"The Convention™ on’ Psychotropic

i MLEMIQ

’Sﬁaiamaﬁ of1971; and the United Nations Convention' agmust “the: Iiicit

' *Priffic ‘in Narcotic Drugs ind"Psyelfoteopic Suhmmmf-ms India has

A

*hﬁw’h& to and is therefore, a party to the a‘huwmannmd&'mmhoml Drug

43. “The *Preanible to the Convention ﬂﬁ--lpgyghﬁﬁ;b;'{e::-? TR e A P

“{( fﬁuﬁnﬁ'ﬁtr e *Convention™), eludidates that the Convention was adopted

=
(=

Eéﬁﬁ‘in*hﬁnd the primiary concern as regards {he health nnd welfare of
miasiing dlong with the public health and social problems which arise a5 a
casilt bF ilise 6f centain peychotopic substances. Tt called for a colléctive and

‘sbgtlides “dbd the’ Fise i Jifice wade thercof. Rigorous measures. were
émﬂﬁ?u’ed ﬁece;sswto m&wﬂhc use nfpsychnuopm subsmncr.sm hgmmat:

sciéntific purposes must uot-bé- unduly restricted or curtailed. The Convention

Ty B k-

'lhatthmrmform:dml and

is annexed with four Schedules containing controlled psychotropic substances,
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where arguably, Schedule | substances are the most restricted while Schedule

IV substances are the least restricted.

44. Article 1(e) of the Convention defines a “ps-}'chmopic substance™ as any
substance, natural or synthetic, or any natural material in Schedules 1, IL, 11T or
IV of the Convention. Article 4 provides that, as regards the substances other
than those mentioned in Schedule T ie., in Schedule II, T and 1V respectively,
the States may permit - (a) the carrying by international travellers of smal|
quantities of lawfully obtained preparations for personal use: (b) the use of such
psychotropic substances in industry for the manufacture of non-psychotropic

application of control measures. Article S, in addition, states that the
manufacture, export, import, distribution, stocking, trade, use and possession,
of substances in Schedules 11, 1T and TV respectively, must be limited to

medical and scientific Purposes, except for those purposes already enumerated
under Article 4. Furthermore, Article 5 states that it would be desirable if States
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5. i TRt

“-do-not permit the possession:of substancesimentioned in Schedules I, TIT and

IV tespectively, except under legal authiority. -

As per Article 8, the manufacture of, trade.in,and-distribution of substances
listed in Schedules-II; I and TV respectively, must #lso be-under a licence or
other similar control measures, provided thivtlierequirements of licencing or
other control measures mdmmwmﬂm ‘duly authorised to

perform or :nre-.pm'form‘mgwwﬂwasﬂmnﬁﬁﬁf&mﬁm; Article 9 states
.M-th'suhmcm:iﬂlﬂﬁhﬂdﬂﬂﬁﬂiﬂwwi shall be supplied or

dispensed for use by individuals only‘pursuinttoamedical preseription except
when being lawfully obtained, used;dispensed or administered in the duly

authorised exercise of therapeutic or scientific functions.

In so far as the substances mentioned in Schedule 1 are concerned, Articles 4

and 7 respectively state that theix use shall;be prohibited.except for scientific

~ and very limited medical purposes, by duly authorized persons in medical or

scientific establishments, which are ither, dircctly under the control of the
government Or sppc_iﬁc&ug..agpmwd by them, Such persons performing
medical or scientific functions must be required to maintain records concerning

the acquisition of the substances and the details of their use which must be
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preserved for at least two vears after the fast use.recorded therein. States must
also require that the manufacty ¢, trade, distribution and possession of Schedule
I substances be under a special licence or prior authorization and be closely
Supervised. The quantity of Schedule I substarices supplied to a duly authorised
person must also be restricted to such level as required for his authorized
purpose. The export and import of Schedule | substances shall be prohibited

47. Article 11 claborates op record-keeping and provides that — (2) In respect of

the details of the Quantity, date, supplier and recipient; (b) In respect of
substances in Schedules II and 11 respectively, manufacturers, wholesale
distributors, exporters and importers must keep records showing details of the
quantity manufactured and, for cach acquisition and disposal, details of the
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B 40 SRR & e - ean—

‘quantity, date; snpplmrmdmmm m&mpmt of substances mentioned in

Schedule 11, retail dmmbhtnfgpmstmﬂrﬁns‘-faf Wospitalization and care, and
soientific - institutions mﬂhtﬂﬁﬁﬂi‘b&ufd'sshomg ‘for each acquisition and
disposal, detaills of the quasifiyAdste, supplier and recipient; (d) Information
regarding the ncqﬁmhmmﬁmﬂﬂﬁm-w Sehiedule 1M by retail
mwum,mmﬁﬁhﬁm;ﬂmﬁm atid care; and scientific institutions.

b sluappiopiiate methods and Ly taking into

eos'of the respective States; and (¢) In
respect of substances/in. Wm&lﬂ'ﬁmﬂ& exporters and importers
must " keep ' records mmtm manufactured, exported and

Article 12 ewnmtunﬁh&’fﬂiﬁﬁﬁiﬁﬁﬁhﬁﬁtm“mmibﬂt trade and states
that every State permiitting the export or import of suhﬁtan@as in Schedules I or
11 respectively, shallrediiire a-separite import or export 'at:;Ihnrizatiun which
shall state the mmhml'mmmm or the designation of the
substance: i the Schedile; thc: quaiitity to be exported or imported, the
pharmacauu:al form, thenmcmd'hﬁlrﬂsof the exporter and importer, and
the period within 'which the export or‘import must be effected. Additionally,
the export authiorization shall also staté the number and date of the impurt'

authorization and the authority by whonvit has been issued, Before an export
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authorization is issued, the States shall require an import authorization issued
by the competent authority of the importing country or region which certifies
that the importing of the substance(s) referred to therein is approved and such
an authorization shall be produced by the person or establishment while
applying for the export authorization. A copy of the export authorisation is to
dccompany each consignment and the government 1ssuing the export
authorisation shall also send a copy to the government of the importing country
or region. When the importation has bee effected, the government of the
importing country or region shall then return the Cxport authorization to the
govemment of the exporting country or region, with an endorsement certifying
the amount of the substance which has actually been imported,

49.  With respect to the export of substances mentioned in Schedule I11, Article 12
States that exporters must draw up a declaration in triplicate, on a form, which
contams information including the name and address of the exporter and
importer, the international non-proprictary name or the designation of the
substance in the Schedule, the quantity and the pharmaceutical form in which
the substance is exported, the name of the preparation. if any, and the date of
despatch, Exporters must furnish two copies of the declaration to the competent
authorities of their country or region and attach the third copy to their

consignment. Thercafter, the State from whose territory a Schedule (11
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< meemmpomsmu ot Jater than 90 days after the date of
despatch, send tothe: the competent authotities of the importing: country or region,
one copy of the declaration received from the exporter by registered mail with
return. of receipt: requested.- The States may also require that after the
consigment fias been recéived, the importer shall transmit the copy of the
declaration a&ﬁhﬁu&’m e msigument which has been duly ‘endorsed
mmﬂwqﬁ“ﬁm%g&;xﬂa&mdthe date of th: receipt, to the competent
t authorities uﬁﬁmz'm:u:;ﬁhnge:hnmw or region. |
50. On a conspectis of the aforementioned Articles of the Convention, it can be
scen that thie substantes nientioned in Schedules I, 11, 11_1 and IV respectively
‘(, are subject to dﬁﬁmntt:ei&neﬁ& and restrictions on their manufacture, use,
possession, mq:oﬂ‘m'ldi"m't.w others. While Schedule I substances
mmbeusudfarhmtad@npmm hyth:amhormdpmonsmduraspemﬂ
%‘ licence or prior mnlfmwinn, the substances mentioned under Schedule IL m
and IV respectively, are used for a comparatively wider range of pm-pm by
the licence holders andﬁs*wpplylsauuwedmbcmada punmantm a medical
prescnpnnn. Thmihm. rt cannut be stntr:d that the substances other than the
Schedule I m;mcgmﬁpmmwumguhmd or allowed to be dealt with
in any manner whatsoever, These substances also have the potential to be
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misused or abused and hence are subject to certain restrictions and procedural

requiremnents albeit not up 1o the standards as strict as the Schedule | substances.

SI. On a closer look at the substances mentioned in the Schedules to the
Convention, it is evident that Buprenorphine and its salt Buprenorphine
Hydrochloride is listed under Schedule I1. Therefore, according to the scheme
of the Convention, the manufacture, distribution, stocking, and possession of
Buprenorphine and its saly Buprenorphine Hydrochloride shall be limited to
medical and scientific purposes in addition to the limited purposes as provided
in Article 4. The Convention casts a mandate upon States that the mantifacture
of, trade in and distribution of Buprenorphine and its salt Buprenorphine
ﬁydrwhhride be under a licence or other similar control meastire, The only
exception being that such a licence or other control measure need not
necessarily apply to persons who ure duly authorised to perform therapeutic or
scientific functions.

b.  Relevant Statutory Provisions of the NDPS Act and its Rules

52.  Section 2(xxiii) of the NDPS Act defines a “Psychotropic substance” as —
“any substance, natural or synthetic, or any natural material or

any salt ar preparation of such Substance or material included in
the list of psychotropic substances Specified in the Schedule”
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& bmremdmgofﬂmdcﬁnmngauld indki_c;mg_-tﬁqta_lll ilfnﬁ;._];g_;eg in
the ﬁ.h%dulz o the Act along with its salts’ and preparatiops come within the
A P“Eﬁ!ﬁwgr ofa ‘Wchon‘pwu sppstapoe”, under-the NDPS Act.
ﬂ,ﬁwﬂ. /Agt prohibits curtamnpmtmm and geads as thus:
'__' '-'.",' ion pficeriain opgrations.— Nopersoushall- .,

2 any coca p?am‘ or gut)wr amy portion af coca p!ént, -

53

<

I e

. % 1o ghe-other provisions of this Act and .
2 ' @m%ﬂm er, the proﬁl'bit%n against the cultivation
C - qfﬁ&rmabw!wﬁfﬁlﬂmﬂm#ﬂfwwlﬁﬂpMm 2
possession, use, ﬂammmpﬁan, purchase, sale, mspan,
ising, impartinteriState and exportinter-State of ga jafor.
pos mmm:mmmpmu all take
1 she, date,whick the rament.may, by
’ nﬁfﬁﬁ}?}m Official Gazette, specify in this behalf:

" Provided further that nothing in this section shall apply to the
export.of poppy straw fordecgrative purposes.

(Emphasis supplied)

o]
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54. The mandate under Section 8§ is that 1o person shall produce, manufacture,
possess, sell, purchase, transport, warehouse, use, consume, import inter-State,
Cxport inter-State, import into India, export from India or tranship (hereinafter
collectively referred to as “deal in/dealing in™) any narcotic drug or
psychotropic substance, except for medical or scientific purposes and in the
manner and to the extent provided by the provisions of this Act or the rules or
orders made thereunder. [n a case where any such provision imposes any
requirement by way of licence, permit or authorisation, the narcotic drugs and
Psychotropic substances must also be dealt in accordance with the terms and
conditions of such licence, permit or authorisation. The term “psychotropic
substance” mentioned in Section 8 must be seen in light of Section 2(xxiii)
which refers to the Schedule 1o the Act and all the psychotropic substances
mentioned therein, Additionally, to bring a case within the exception carved
out under Section 8, each of the conditions specified therein must be satisfied.
In other words, for the accused to take the plea that his dealing in the narcotic
drug or psychotropic substance does not constitute an offence under Section 8,
itmnsthupmvedmatmed:ugursubmm beingﬂmltwith(:] for medical
or scientific purposes AND; (b) in the manner and to the extent provided by the
provisions of the NDPS Act or the NDPS Rules or the orders made thereunder
AND; (¢) in accordance with the terms and conditions of the licence, permit or

authorisation, if any.
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=::55. s Jrisijust not eunﬂgh mprmmr cmb{ishfthnfuthc nm:utm*drug*ur psychmmpm

' subistance isvcapablerof beinp used 'forfwﬁeﬂﬁaul or*sm’nr}m purpose. That
wouldgive unnecessary leeway’ mﬂwﬁm ito’ fmﬂﬁ'ﬂkﬁrﬁély dedl wuh
~narcdticidrogs:and psychotrapic:subisiances-uider e ﬁuhmmey el diso
~bopotentially-used for mﬂimwmﬂﬂdﬁmm ‘several of
thesedrugs "arid substances e iliefently’ of} sudli s ;.—

_ :mwammmmwﬁomm lan’ ‘éxpansive

% interpretation of the exception that the mere’po i :_" Of the'narcotic

“that ‘they have

- drug or psychotropic substance ,for medical or snmnuﬁc purpose, is sufficient

J-i'“w- !

' 'wmﬂd mucauntnr to the object uflhehctmhsneksto‘aatasadﬂerrcmm
thie-Widespread dealing in narcotic drugs and pay.élquopm substances. What
"c must, therefore, be proved to'take the benefit of the exception 1s that thc

narcotic drug or | psychumic -suhm'-was heiﬂk'f.lealt m»ihr:a ;puiﬁﬁd and

real medical or scientific purpose, in the manner amdtothgma::pmwdnd by

-:-;_1_%- die provisions of the Act, the rules and-orders made thercunder and, in case

| such provisions - imposes any mquuemt by wa:,r of licence, permit or
authorisatjon, in acpprdam wuh.;yg ,m;ms m:ui nqudnm& of such licence,
permit or athorisation. '

56. Ttmﬁmﬁw psychotrapic-substa

is being dealt with for a purpose other than medical nr.smanuﬁc purposes, an
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57.

offence under Section 8(c) of the NDPS Act would be made out. F urthermore,
if any psychotropic substance mentioned in the Schedule to the Act is being
dealt with for a medical or scientific purpase, but not in accordance with other
provisions of the Act, rules, orders or, the terms and conditions of the licence,

15 complied with entirely or wholly, that an accused can lay elaim to the benefit
provided under the said provision.

Section 9 of the NDPS Act cmpowers the Central Government to permit and
regulate certain activities subject to the provisions of Section 8. The same reads
thus:

“9. Power of Central Government 1o permit, control and
regulate.—

(1) Subject to the provisions of section 8, the Central Government
may, by rules—
(a) permit and regulaie -

b+ 4 4 P o xLrx

(Vi) the manufacture, possession, transport, import inter-State,

export inter-State, sale, purchase. consumption or use of
psychotropic substances -

(vii) the import into India and export from India and transhipment
of narcotic. drugs and psychotropic substances.

(B) prescribe any other matter requisite 1o render effective the
control of the Cenmtral Government over any of the matters
specified in clause (a)
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&
(2) In particular.and-without, ﬁejudfce to !.'le genemhr}- of the
' foregoing power, such rules may—
xx XXX XXX
(i) prescribe the forms and condinaj,u of licences or permits for
the manufacture, possession; fimpoit jiter-State, export
inter-State, sale, purchase, cmmpﬁbn or ‘use of psychotrapic
substances, rhenuﬂmﬂnm:ty whieh licencésior permits may
be,gmumdandiﬁefmmxmhc' 1arg therefor;
(j) prescribe the poris anioﬂner # at which any kind of
narcotic drugs or psychotropic:substal M&afmpaﬂedinm
India or exported Sfrom M&m nr ranshipped; the forms and
D  conditions' of car:ﬂﬁﬂah,[ \thorisgeivhisqor ipetriits, as the case
C may be, for such import, a:;porl oﬂﬁm_pmmﬂ, the authorities
by which such' idyghoHSaions. or: permits may be
gﬂﬂlfﬂddﬂd rhefaea that m ﬁ'g chargea Mfl}h"

58. 'Section 76 of the NDPS Act also empowers the Central Government to make
C | rulﬂforca:rﬁng out the purposes of the NDPS Actand reads thus:

“76. Power of Central Gavernment to make riles.—
(1) Subject io the Oﬂlﬂ:ﬁwﬁﬂ@ cof 1this -Act, the Cemf

Government may, by notification in the Official Gazette, make

D rules for carrying out the purposes of this Act.

C (2) Without pm:ﬁudﬁ:a to.the generality of the foregoing power,
such rules may provide for all or any q}" the Jollowing matters,
namely:— _

xxx xxx XXX

fe) the conditions and the manner in which narcotic drugs and

psychotropic:subs Wmemt medical necessity to
the addicts registered with the Central Government and to others
under sub-section (1) of section 71:

XXxx XX XXX

(h) any other matter which is to be, or may be, prescribed.”

Criminal Appenl No. 1319 of 2013 Page 45 of 189




9 and 76 of the NDPS Act, respectively, is subject 1o Section 8 ang this is
evident by the use of the phrase “subject to the Provisions of Section & and

60. Rule 2(k) of the NDps Rules, 1985, States that — “words apg EXPressions wsed

respectively assigned to them in the Aet" Therefore, any reference to
"psychotropic substances” under the NDPS Riiles must relate to the definition
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61.

manufacture;>sale; purchiise; :consuniption, use, possession and transport of
pﬁfchounpio*sﬁbstmbf.ﬂfﬁchhﬁﬁc‘ﬂﬂ*tﬂ”&mﬁs wcertain special provisions

regarding the man

:'transport, import-export, purchase and
consumption’: of mﬁhé?w&nﬂ‘tpsynhmpm substances for medical,

seientific and'training

: _4 5 Evolitd be' apposite to mention at this stage
that the NDPS rules hnwmﬁcme some significant changes over the years.
However, our mqu:rngu!dhalimtedtu the version of the NDPS Rules as it
existed during the time 8 df:
present case’i.e:; avﬁi‘ﬁ’mﬂﬂ" &

vy f{".:_ifl_p 3 ks -

.‘ fwmmmu have been committed in the

Chaptefs' VI and VI SEgfideiGely,  contsin Rules 53 to 63 and 64 to 67
respectively, Under Wﬁpﬁbﬁd& for a general prohibition and
states that subject to/Hhé?of

j ;456 “of this Chapter, the import into and
export out of India of the Mr&m and psychotropic substances specified

iRiiles" is prohibited. However, an exception to

this general rule was'carved'outunder its first proviso by stating that nothing

in this rule-shall apply ﬂtch%“’tlﬁ dmgmhbkthncc“ is imported into or exported
out of India mbjwtiﬁ aﬁﬁﬁ:&ﬂ&rﬁﬁbﬂe or export authorisation issued under
he provision of this Chaipter -4 for the purpose mentioned under Chapter
VIIA. ‘The expressiont“(he’ drilg subistance” mentioned in the proviso must

naturally be read to'feana *Sehedule T 'sibstance™ since the language of Rule
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33 is phrased such that it alludes to a Schedule | substance only. Therefore, in
short, the import and export of narcotic drugs and psychotropic substances
specifically mentioned under Schedule I of the Rules is generally disallowed
provided that person may mmport and export them, with a valid import
certificate or export authorisation, for the limited purposes mentioned under

Chapter VIIA,

62. Rule 55 on the “Application for an Tmport Certificate’ provides that, subject to
Rule 53 as enumerated above, no narcotic drug or psychotropic substance
specified in the _&M shall be imported into India without an
import certificate, in fEspect of the consignment, issued by the issuing
authority, as per the form appended to the Rules, Rule 57 on ‘Transit’ states
that subject to the Provisions of Section 79 of the NDPS Act and Rule 33, no
consignment of any narcotic drug or psychotropic substance specified in the
iﬁﬂwuf_gg_m shall be allowed 10 be transited through India unless such
consignment is accampanied by a valid eXport authorisation in this behalf
issued by the Government of the exporting country. Rule 58 relating to the
‘Application for Export Authorisation’ prov:dcs that, suhje:t (0] Rulea 53 and
53A. no narcotic drugs or psychotropic -subs:nmes specified in the _Schedule
of the Act” shall be exported out of India without an export authorisation in

respect of the consignment, issued by the issuing duthority in the requisite form
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mmmmmmna S PG SIS GOt
nfmthrmfpsgeha‘&uﬁiéfﬁBWaﬂ-ﬁpmﬁcd in-the “Scheduleto’ the

, mm'ﬁﬁAW*.ﬁ Custdms. “Rule’ 61 on the ‘Procedure for

Teanskipmét st irsiiile allowiig any corisignment of narcotic:

-'-M=W-d.-wrﬂﬁaﬁl‘iw%aﬁéfy himself that the consignment
isnéoompanivdy'a np waiviilid ekport athorisdtion issued by the exporfing country.

emwmm&mm On'the ‘other Hand, what Rule 53 seeks to
athieve+is to-restrict Ithe’ nmpm anrl expaﬂ 6 substances enumerated in

WMW!&W ined set ofpwpmes as explained under
Chapter- VHA, dkgpité” Having obiaificd an import certificate or export
authorisation'iinderthe other riles of this Chapter. This provision i.e., Rule 53
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more strictly regulated of restricted in comparison to the larger list of
psychotropic substances mentioned in the Schedule to the Act. However, this

i§ not to say that the Psychotropic substances mentioned only in the Schedule
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- . i Dmgsan ics.Rules, 1945 ﬁamdtmdmlhbﬂruﬁﬂﬂdﬂ@mﬁmn

T

¢L§m~m-aum ineharge-ofDrugs Control maﬁmmappﬁmtadiby the
hww-m-wmmwzmu}mms.w auﬂmr;hmmchurgc
wﬁmm incarStatefthe Licensing’ Authority shall consulfithe Dru

-.-memm to the assessed annual requiretients ofieach of

mwmm-mm&nﬁm&n the

country and after taking into account the requirement of fsui:h-;isﬁ&eﬁﬂbic

-mﬂamesmthc Sm,ualsuthcqmutyofsmhsuhsmmmdfm

 Hsupplysto dither imammfacturers outside  the- State and"lie-quantity of sich -

*iﬂﬂﬁ"!hyrﬂlﬂﬂ. a liniit ‘to- the  quantity-of such Wmﬁﬁ&m}#m
aanufactuged by the'manufacturer in the State. Sub-rule (3) provides that the

“’_) wmwwwm-byiﬁwﬁﬂﬂﬁM'iﬁiEW
( . shall beiintimated by the Licensing-Authority to the licensee-at the time’ of
HWWMMMWWWM 65-stb-rule (3)which
wers insertedyidénotification dated25™ Jine; 1997w E£27.06:1997: Through
. the firstrproviso; aiexception has been darved ont tinder the Rile by stating

MM‘MEH-M‘MMM in case the -“ME-E-

o 1" afe manufactured, possessed, transported,
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65.

imported inter-State, exported inter-State, sold, purchased, consumed or used
subject to other provisions of this Chapter which apply to psychotropic

substances which are not included in Schedule I and for the purposes mentioned

substances contained in Section 8(c) of the NDpS Act, the manufacture thereof
s permitted subject to compliance with the D&C Act and its Rules. Secondly,
there is & general rule absolutely prohibiting the manufacture, possession,
transport, import imcr-émtc, export inmr-é;m'. s_a!c-, pw, consumption or
use of any of the psychotropic substances which find mention in Schedule |

appended to the Rules, However, the above activities can be dore Vis-d-vis the
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e .WmMmmmwmmr theirmanufacture,
possessiony transport, impor inter-State; wm&m sale, purchase,
consumplion Or useis m«omwi&ﬂiwmfﬂm‘mﬁer which
generally apply to all Wimmiﬁeﬂchﬂule’m the

| hﬁ)mdformchmwdpmommmtmmdfuﬁﬂcrcmmmumcr

slifmee with'the

o ":bﬂt'mﬁﬁcluy

1

) jsvever, While-issuing
L'{-‘ adicence: of-mannfisture: mmmm*hmw the
' T T ' - Therefore,

Rules 64 ‘and. 65+ respectively, Sppeiiv sk naRdiNghire o psychotropic
g{; substances:mentione@under Schedulod 6fiicRuled Hiivever subject to certain
i provisions wmwmmmmm of Rules
64-and 65 respectivelyy and s two proviséswhichifollow Rl 65(3). Thirdly,
-if:) m_tmm-uﬂﬁi psychotropic substances (as listed inthe Schiedule to the

‘C/ Act), and-thiose mentioned underSchedule T of the‘Rules specifically for the
¥ purposes- elaborated under' Chapter m:wvm]ﬂﬁh of the conditions of
licence 'ﬂf~WWMF¢M B&Em -would 'amount to a
mmmﬁs&mwmmmymﬁ of the NDPS
Act-itselfi Therefore;when suél¥ icontravention’ 6T the conditions: of licence

occurspit cannotbesaid thst anufferice unbierihie NDPSTAct would not be'made
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out and that the Comtravention would be solely covered by the D&C regime.
Due to the operation of Rule 65, violation of any of the conditions of licence

under the D&C Act read with its Rules would pso facto tantamount 1o a

violation of the NDPS Act read with its Rules as well,

of the NDPS Act. This compliance is in addition 10 the accused persons
possessing the said substances accordance with the pumoses elaborated
under the D&C Rules and the requirements thcmuudu- Sub-rule (2), however,
allows any research institution or a hospital or a dispensary maintained or
Supported by the Government or Jycal body or by charity or voluntary
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- subseription, ?fhinl‘l_ i not. nqrmfgi_ll_g :au;gqr'ignﬁl to. possess the psychotropic
substances under the D&C Rules,or any:petson-who is not so-authorised under
the D&C Rules, to possess a reasonable: quantity of such substance as may be
necessary for their genvine sgigntifics medicnt requirements or both, for such
period as is doemed hecessary i fhe;sdidysesearch institution or hospital or
dispensary or person,.as;the casg.1ay;hewIncase, of an individual person,
possessing the aubmngﬁ,{ggiwmm&ﬁimim the quantity shall not

D) exceed one 100 dosage unifsiat & fime: Thpireseasshiinstitution, hospita] and

insproper-accounts and records in

{:‘ mﬁsﬂmiﬁmmwl:Wmmmﬁadm&wﬂmm

in the manner provided.under;ihe Rules: The consignor and consignee must
keep the consignment note: for aperiodiof two years-and the said note may be
inspected at any time by.an-officer authorised in this behalf by the Central

Government. This Rule would again apply to all psychotropic substances (as

mentioned under the Schedule to the Act).
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68. At this stage, it may be observed that it was vide a notification dated 25" June,

1997 that Chapter VIIA containing Rule 67A came to be mserted in the NDPS
Rules. Chapter VIIA states that, notwithstanding anything contained in the
foregoing provisions of these Rules, a narcotic drug or psychotropic substance
may be used for - (1) seientific requirements including analytieal requirements
of any Government laboratory or any research institution in India or abroad: of
(1) very limited medical requirements of a foreigner by a duly authoriged
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69 Upon a mcuouiuu&, nng,}yﬂ;ﬂnt‘ﬂ;c NI_,)PS rules mlaung to psychotropic
substances and.apalysingtheipurpgses ﬁ:r wh;ch they areto. be dealt in, along

| M%MWWMW of the NDPS
ition undér'Schedulé T of the Rules but

C- © listed inthe Schudxﬂemih@m must also meet with the requuemcnts castupon

by the WMMWWMWMB substances however is that

s enumerated under Chapter VIIA

that MWMW*m larger umbrella of “niedicai or
scientific purposes”’ asprovidedfor. i Section 8 of the NDPS Act. Whether the
_mmmmmﬂs confines of the-expression “medical or

A Y

scientific.  purposes’ must: obviously be- determined on the facts and
circumstances nt‘unh-mauumﬁm:fnmbe sid that the substances under
Schedule I to mmmwmmh&mumm compured W the remaining
Wﬂmmmamﬂ-m Sehedule to the Act which are restricted
more moderately in comparison. On: thissaspect, our scheme is more or less

similar to the scheme ofihe Convention:on Psychotropic substances, 1971. The

Criminal Appeal No. 1319 of 2013 Page 57 of 189




Rules. Moreover, the Schedule to the Act can be considered as a superset of al]
psychotropic substances wherein those substances mentioned under Schedule 1

ofthe Rules form a small. more restricted subset of the larger superset.

70. It is evident from the decision of this Court in Hussain v. State of Kerala
Teported in (2000) § SCC 139 har “Buprenorphine” being listed under the
Schedule to the NDPS Act and not under Schedule [ of the NDPS Rules, would
be a psychotrapic substance under the NDPS regime, to which Section § of the
NDPS Act would apply. The appellant therein was found in passession of 6

and preparations” since the District Medical Officer had opined that
“Buprenorphine tidigesic” is g manufactured drug. He was sentenced to
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fine. Gn appeai,a.ha !-Eghﬁc-urt aﬂirmﬂd the cnnthmn and sentence. Hnwever o

this, GWMW:&M firse, failed to prove that the
Biesti 'xnmudﬁushﬁmm {lie-definition

o2y ﬂmﬁﬁmﬂﬁ!‘s.ﬁm insm:l,.n v Bbesrved: that

il LT

wmmhm"masﬁbsm listod under Item 92 of the SEHEAHIETo the Act

and s thmwﬁm: a psychaqopm substance. Secondly, this Court proceeded to

mmm tbe*-pbms:un of ‘he said substance would constitute an

'.ll-j-.'*n.‘ =

oﬁWs ofithe ﬂDfFS Act. Upon examining Rule. 66 of the

1 'I F&_"J‘-

--Hu.-—-- s

NDPS- Rules;cit was held that a person is permitted to'keep in his possession,

for his:- : igal use, a psychotropic substange.up 0 100 dosage umits

[y, TN s

ata ﬂm’i%ﬁ _pmpq;qps gnsse.sud by the appe.llgnuhmmcnuldrmt be

caid to-excekd the'said Yimit of 100.dosage. units, It was deolared that; in such
circumstances, the conviction and senfence imposed on the appellant was

without thie §anction,of, law and as a consequence, the judgment of the High
Court as well.as 1he Sessions Court was set sside. The.relevant observations

‘made by %%mwwmm

=y N L ;
"? f ' { tn consider whainevdae $Ard Sus 8NLE
: Ol 4’ %H'?“ 1. ji 21E 4 1 -u.-:.'-.. .’5.— @iseers i i
'“"* ﬁ.#:"“"ﬂ:" F”*w te_Ast .-_:.*_, if ¢ . .
2. .I.; :: L5 J“?L' hﬁ.}}r %:‘Mﬂ}"\ ,._--l.' -.- 1.. {2 J'u i
CLID -".'.:.-"'- 'T: 1';-.'i I-F"‘WLW X (L ,I I"E. e f ATele W alelia i I
,_.-.;-,-,.:;; o ‘thes '~--=f-*-.- psychatro g rt _-'-.-' hy the-noliication

"'" .Hp‘h

dated 2 A
COom -.ﬁrF ﬁﬁyiﬂ
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a,” TR .'.f.“.."' =
ffj have therefore_ng doubt that Ine
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the said purposes 4

2) -Nahw.:&.f!aun&'ng
any research institu

Provided thay where
possession of an iy
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.. the quantity. Hmrleq{ whn-'&m crceed’ anmhmdred damge
' :mh.r al a time.

(3) The research institution, hospital and dispensary
referred sa insubsrule:(2) shall-maintinprdper accounts
and records in relation 1o the purchase.and mu.rumprmn
of the psychotropic substance in‘their possession; ™

24 S ssdssiondory
‘_w Hy_.r.* EE” _r.*lj_._' I [

e ;.-.1-

X IO - - . .'.--
s W i o il .
#”T"J fedis] -—1-*..‘3'1"‘Ju "i']' uru ’H- FEC Ve

It .is unfortunate » aforesaid points have
.' " -- - #rﬂ'ﬁ '_"‘“"r ;ﬁ T -
- ] I.'.lfn.ll EHEI.J j .l‘.f I ! :
conviction and sentence, ARG O fhis a fant were yithon
I-i (0% . .,.., : _m_ -"'.‘-lg."'“!' ¥
‘i fil%a3 f 1l -".";}1 h anelio 1’._ Ay

pemnuf! or such aiongpemdu of 5 fﬂcﬂﬂﬂm af
sforesdid facts'and the T dﬁw

Hﬂtm r#e-qmlﬂm qf" varding
appeﬁant but he is ﬁ'ze 10 resort to his remedies under law for that

purpose.”
gy (Emphasis supplied) |

. -Therefore, thedictum as laid. in Hussain (supra) is that “Buprenorphine

tidigesic” isav.psychotropic substanee to which the rigours of Section’8‘of the
NDPES -Act and Rule 66 of the: NDPS Rules would apply, ‘however, ‘as the
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accused was found to be in possession of less than 100 dosage units of the
substance, with a valid medical prescription, for his personal medical use, he
was held to have not committed an offence under Section 8 of the NDPS Act

as there was no violation of Rule 66.

In yet another decision of this Court in Quseph alias Thankachan v, State of
Kerala reported in (2004) 4 SCC 446, it was declared that “Buprenorphine" i
@ psychotropic substance and if an accused is found in possession of (he same,
hiamewouIdeembecxnmiuedlhmnghthcrignmomeionsSmdzz
of the NDPS Act read with Rule 66 of the NDPS Rules respectively. The
appellant therein was found fo be in possession of 110 ampoules of
Buprenorphine. He stopd convicted under Section 22 of the NDPS Act and ]‘
Was seotenced to ten years of rigorous imprisonment along with fine. The High
Court dismissed the appeal challenging the order of conviction and sentence.
This Court considered the alternate argument canvassed under Section 27 of
the NDPS Act which provides that whoever, in contravention of any provision ; )
of this Act, possesses any psychotropic substance, “which is proved to have
been intended for his personal consumption and not for sale or distribution™
shall be punishable for a term which may extend to 6 months or fine or both,
To consider the applicability of the aforesaid provision, it had to be determined
whether the substance was in a “small quantity” and if so, whother it was
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Court are reproduced as thus:

contravention “of - any "proy S, 'nf ﬂm’ Acr possesses any
psychotropicisubstance; "’I-vm is proved to have been intended
for his personal consumption and not _}"ar sale or distribution”
shall be punishabie for a term'wh tend to six months or
with fine or mtﬁ:bﬂk—ﬁnﬂwz eréﬁﬁdﬂ'u ‘ fsﬂu}ﬂ onefalling under
clause (a) of Section'27].

i —————

appellant wmi@ﬁ]lmdwﬁenunnﬂ?afmbmﬂac&ﬁr&ngty the conviction

of the appellant thamm--wasfwﬁ'lfhelreﬁﬁﬁxfmmtmm made by this
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y . The words "small quantity ™
have been specified by the Central Government by the notification
dated 23-7-1996, Learned counsel Jor the State has brought o our
notice that as per the said notification small quantity has heen
specified as 1 gram. If so, the quantity recovered from the
appellant is far below the limit of small quantity specified in the
notification issued by the Central Government. It is admitted that
each ampoule contained only 2.ml and each mi conains only .3
mg. This means ! ] !

need not be discharged in the (sic this) manner and he
proseciition is to prove the case beyond a reasonable doubs. Ji is
enough that he satisfies the Judicial mind by q preponderance of
probability.
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Qﬂ In Ravindran, alias M

12 ;-r-u' a3 [LE fii.u I‘J! e anpeila 3 1o

senfente; Wa “maximum provided under
Secnﬂn 2?{&) of the. HD 8T dct, which is_imprisonment for six
months. He is maaj(@' aplfo Wf}ssixyws by now. It is not
necessary for us. *'ﬂ-"'@, afy heshas been in jail far beyond the
sentence imposed by u refore, direct the jail authorities
to release hmﬁm ajl ?}Hi'" p wﬂﬂs required in any other
case. Iﬁanppeglu sy == m::hovesaid terms.’

. } g ;?__‘: £7u (Emphasis supplied)

(2007) 6 SCC 410 m&mmmm one another accused named
Hiralal were cumriﬁted-jor-thmoﬁlm undet Section 8(c) read with Sections 22
and 29 of the NDPS Act resp&mlﬁﬁ}'and were sentenced to mldm'go rigorous .
imprisonment for lﬂyca:sam\vmhﬁnc mrelalmntothe.pnsmsmn,
transport and sale of dincham{wh;ch-m also a substance listed under the
Schedule to the Act and not in Schedule I of the Rules) weighing 1.53 kgs. On
appesl, the High Court affirmed the conviction of the appellants but acquited
Hiralal against whom it found no satisfactory evidence to prove the charges.
" While dismissing the appeal s far & oné of the accused was concemed and
allowing the appeal against conviction of the other, this Court observed that
Section 8 along with Section 22(c) of the NDPS Act would be attracted even

while the substance in'ql:;sstiﬁn was Ditcha.m which is listed as Sl No. 43
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under the Schedule to the NDPS Act and absent in Schedule [ of the NDPS

Rules. The relevant observations are as thus-

reported  in Amarsingh Ramjibhay Barot v. State of
Gufaras [(2005) 7 SCC 350 : 2005 sScc (Cri) i704] submitted that
this may have q bearing on the question aof sentence Inthe instant

& A C i3

i = i ede BT

the dct. We, therefore. find no merit in any of the Submissions
urged on behalf of the appellant Ravindran_ His appeal fails and
s, therefore, dismissed *

(Emphasis supplied)

74. In Rajesh Kumay Gupta (supra) this Court considered the plea of the State to
cancel the bail granted tq the accused therein, In the sajd case, the premises of
the two clinics run by the respondent claiming to be a Ayurvedacharya was
raided. In the search, 70kg of pure Pbenn'ba:hitqne Was recovered and seized.
It was further found out that huge quantities of Phenobarbitone wag being sold

to the patients in both his chinics Over a period of severa] years, Therefore, the
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T T rama v

appﬁmhh;g‘gﬁa_mqsemhmin;the,psychwapip substance in question was only
mentioned -under the Schedule_toﬁthe-NDPS Act and not under Schedule I of

the NDPS Rules.

75. ‘While declifing 1o inferfere with e grant of bail, this Court in Rajesh Kumar

thedaw on several aspects:

i m«mﬁmsm ofathmwchutmmc substance or contraband for

ses mlﬂdaad.ﬁ'ommepumew of operation

Wmmmmdmmhw 8 of the
Wmmmm ‘of whether the drugs are

madfnrmedicimlnrshmmﬁnpurpnmmdwhﬂhﬂthey come within
the purview of the regulatory provisions contained in Chapters VI and
VI ofthe NDPS Rules. Therefore, in the facts and circumstances of the
mmmmmhmmmm purposes and found
to-be heyond the pdlecofthe rulés contained in Chapters VI and VIL of
the NDPS: Rules. (owing: to-the: subtance in question not figuring in

Schedule T-of the Rules), the:exception'contained under Section 8 would
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kick in and no offence could be said to have been made out. The relevant

observations are reproduced hereinbelow:

“18 Chapter 111 of the 1985 Act however, provides Jor
prohibition, control and regulation, Section 8 provides for

and (b) thereof or, inter alia, produce, manufacture, possess,
sell, purchase Iranspori, warehouse, use, consume, import
inter-State, EXport inter-State, import into India, export Jrom

AXrx Xy AXx
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B - A ———

23 I.u view of !he fact that aH the dmgs'. Irems 1,2 3 4, 6and’

7 being allopathic drugs mentioned in Schedules G and Hof the
Drugs ¢ and Casmslms Ru!es mdu : rabf}- are used far med:ema!

'w m:n. gem!sanﬂ me-mherpro’wmm ‘Eﬁlléwmg the

mmﬁmchpmrm species thereof. Both the rules wm said
mMagwwmnnuwmmmmm
psympm'mbmw spocified in Schedule 1 of the NDPS Rules,
Therefore, the reference to “psychotropic substances™ in the other rules
WW and VI of‘lhcﬂm Rﬂumnwly were
also. mwm aw&:ﬁmc-m lﬁzﬁbhdnle I-psychotropic
WWMM%#W list of substances
ma:nncmcd in thc Schcdula to the Act-itself Hence, if the said
psy:hotmpicmhmnécsdomt'ﬁndaplacem&hnmﬂelnpmdcdm
theNDRS Rulls; the-provisions oF Section & of the NDPS Act would
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bave no application whatsoever. The relevant observations are

reproduced hereinbelow:

[ LT iCilied § LU= T2 ] LLEs
lﬁmwhw Such Prohibition, however. is subject to
the other provisions of the said Chapter.

A

psychotropic substances, whereqs Rule 66
efc. of psychotropic substances and Rule .
thereof. Rule 67.4 pravides for special provisions for medical
and scientific Purposes,
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ml 1 - - -"FHT' . e - o

ould Inive ng ver. Sec 7] aftha
mssﬁm ains e prolibirery elavse ‘Wﬁ’émzﬂeads
to penal offences thereunder.
| (Emptmuwﬂlpﬁad)

76. InSanjay Kumar Kedia v. Narcotics Control Buwmi@m in

(2008) 2 SCC 294, this Court was faced with deciding, yet again, whether bail
should begranted to il appéliant whireihe was nrredfedriffcoimection with
the: commission-0f offenbe. undér: Sections*24 i $20{%fihe NDPS. Act
regpectively, for thellegalsale of drugs, more partionlirly ! Phentermine” and

“Butalbital’; through-the internet: These two mbsm {e‘ﬂﬁﬁb’&t Si“Nos. 70
and 93 of the*Schelitle-to'the NDPS Act respectivelly dnd‘aré not found in

Schedule Tof the NDPS Rules, Wiiile agrecing witl theight Court that bail

shouldmot-be gmntdd:md?ﬂwmﬂﬁingﬁaadisdlﬁﬁi&rlﬁat%&%bﬁmﬁum

made by this Court niust not inflience the'decision on fridl, this Court said that
mMWrW#QofMMuan Technology Act, 2002 givento
e intermediarics conld notbe extendedothe appsliant, In‘declaring so, it was
held thatthe two-drugs finding a'pldce inthe Sehediile:to the Act made it clear
that they are psychotropi¢ substances falling withis'he prohibition contained
in Section $:thereof-and stated thus:
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10. A perusal of Section 24 would show thar i deals with the
engagement or congrol of a trade in narcotic drugs and
psychotrapic Substances controlled and supplied outside India and
Section 20 Provides for the penalty arising oyg of an abetmen; or
criminal conspiracy 1, commit an offence under Chapter IV which

includes Section 24 (N
(Emphasis supplied)

77.  Againin D, Ramakrishnan y, Intelligence Officer, Narcotic Control Bureay

reported in (2009) 14 SCC 603, the appellant and a Co-accused were engaged
in the interne Pharmacy business and were alleged to have exported drugs
abroad including "Alprazolam”, “Lorazepam” and “Nitrazepam" which find

prosecuted under Section B(c) read with Sections 22, 23, 25, 27-A, 53, 53-A
and 58 of the NDPS Act. Taking recourse o Rajesh Kumar Gupta (supra), it
was argued that the drugs being Schedule G and H drugs under the D&C Rules
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mean that Rulée 58%is alsHﬂEbpﬁiMmﬂi‘am such ' Schuiule I substances.

Pl e

Furthermore,. it was contendéd. th,nt--smce the _dmg;~: were used for medicinal

purposes, the same is nckumqlcdgpd in‘terms af the proviso under Section 8(¢)

T "l i {
of the NDPS Act I-Iuwcvr.r thﬂ‘cgiﬁiﬁmﬁk tha view that the fact that the

appellant and his ca-accused bmd:hmm under 1!1: D&C Act with a

\'# ".?VL*H ps

general permission for import an;ﬁ Hd.dfmt enure any particular benefit
i‘ n W 4§

to them since the D&C thmﬂmmﬂs The appellant and his
L e :fi 5! ﬂ e :

co-accused being licensees: wwm?“mqmred to cumply with the specific
. y - A '-‘,'-1'

requirements of the NDPS. Actw;uﬂles JHence, an offence under Section

.' W"'
8(c) was said to have bccn made put i‘ii thaabsem of an export authorisation

and it was held that me.apphcanm‘iagbhg_was nghtly rejected by the Special

Judge as also the High Court. Thbmﬁwmtwmasﬂms

sooused are said to have got

licences under:tiie Di T ﬂu Act'1940. ‘They had got
general permmmufer &:ﬁwﬂ

= I'hﬂ‘_ Nt T

14. Section sUlaj Lt Actprovigesinallite []
......

AfficErwh B aut oV 1SEERT.

15. We, therefore, are of the opinion that the High Court is right
in opining that the decmdn of this Court in Rajesh Kumar
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Gupta [(2007) | SCC 355 - (2007) 1 SCC (Cri) 336] is not
applicable to the facts of this cage.
(Emphasis supplied)

78. A three-JTudge Bench decision of this Court in Union of India and Another v,

Sanjeev ¥, Deshpande reported in (2014) 13 SCC ¢ related 1o a batch of
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ey
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. +be for medical or scientific.purposces AND inthe manner and to the
extent provided by, the provisions-of the Act, Rules, or Orders made

thereunder and the.Const sigted as thus:

e Il 7. s b ry - aod b I . . P
2‘#1: LI."!‘.‘I' Faa - s ~EF - RS LA AR YIERLEES Ll
it -

ued find oul the [rue SCOpe
HE | T : =
) I D HNceriain e

7] T (] grug _ogr

{ | L h

“8. me#mqm aperatipns -—
No personshall- -

EL LS
except for mkpmmﬁt purposes and in the
manner and to-the:extent provided by the provisions of
this Act,or-thesRules-or @rdexs made thereunder and
in a case where any: such provision, imposes any
requwmmm g, permit or authorisation
also in accordanceswitl' the terms and. conditions of
such licence, permit or authorisation:”

8 ana- Py e i ULl

» 3 - ® 3 = L
;’.’1 A1 1*": HOS IS TOF MEdiL o

o

sl n‘._..J. f 4 ¥l MY
- -, =i 3

ﬂa’l" = I_ﬂ_ ‘J}‘r? :

Criminal Appeal No: 1319 of 2013 Page 75 of 189




il

Secondly, it was opined that Sections 9 and 10 of the NDPS Act
tespectively, cnable the Central and State Governments respectively,
to frame rules to "permit and regulate” various aspects contemplated
under Section 8(¢) of dealing in marcotic drugs and psychotropic

substances. It was clarified that the Act does not contemplate the

Same since such a prohibition g already present urider Section 8(c),
Therefore, it cannot he said that the prohibition contained under
Section 8 would nnt be-attracted in respect of all those psychotropic
substances which find & mention only in the Schedule to the Act but

not m Schedule | to the Rules framed under the Act. The relevant
observations are as thus:

Section 8, the Central Government may, by rules—(a) permir
and regulate—(i)-fy) ***vi) the manufacture, possession,
iransport, import inter-State, expory inter-State, sale, purchase,
consumption or use of Psychotropic substances; "] and 10 1
"10.Power of State  Governmeny 1, permit, comtrol apg
regulate—(1) Subject 1o the Provisions of Section 8, the Stare
Govern '
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Rulessfor, permitting and-regulating any activity of dsa.fmg
in narcnnc driigs or psychotropic substances.

27. H—r—l-r: : ; -he Dpinion I‘.fml' the conclusion

R §
overruling the decision made in Rajesh Kumar Gupta

i'r-.

. {mmmm the-rules framed undar the Act cannot be

nﬂﬂamdﬁbhgﬂnuns contrary to those contained

'pmhlbhmg the..dealing in marcotic drugs and
ances mmdthcsmmeu&mnﬂ nﬂhnhml’s

"MWWM V1 of the NDPS Rules, contain

mleﬂemﬂﬁw regulating the ‘import and- exporl of narcotic
mdwmpmmm ‘other than those. specified in
Schnadulcﬁ to-the NDPS Rules subject to various conditions and
wmwﬂ%m Chapter VII deals
mhmwly withevarious: other atpms of dealing in-psychotropic
‘sublstances and. the- conditions subject to which such dealing is
permitted. In thatsense; batiﬂ:ulﬁ 53 and 64 are really in the nature

of -an exception to-the general ‘scheme of Chapter VI and VII
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respectively, wherein those twi rules pertain to a list of narcotic drugs
and psychotropic substances which cannot be dealt with in any
manner notwithstanding the other provisions of these two chapters,
The relevant observations are reproduced herembelow:

a bank is prohibited E § 1

L7

J0. On examination af the scheme of Rules 53 to 63 which
appear in Chapter Vi we gre of the opinion that Rule 33 [
"53.General pmﬁlbﬂfnm«-&'ubjecr to the other Provisions of
this Chapter, the import into and export our of India of the
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t

.. .aythorisationdssu undar.theprovision of this'Chiapter-and for

i me swbstanceis imported,intor or exported

out-.of \India. subjecs do*an. impore: certificateoriexport

-

the_prrposes. mentioned. in (Chapter VII-A."] reiterates an

., -awqummpmw-m;mdmw'a@m the
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 drugs and psychotropic substan

e

gquantities of morph
 gxceeding a total of

 prolibition of importinta.and-export out of Inaladfthesar cotic

e fito the

the procedure to be followed by which some of the. narcotic
orexporied it

af Indics For example, opium is anarcoticdrug

by-definition-under-Section 2(xiv).of the Act whose export and
- import .is probibited under Section 8(c). ‘Bit:Rule 54 [

niorphing, codeine and thebaing Gyd theix salts nof
of 1 kilagram during a calend

al pwrposes by an importer, after follo

procedure under Rule 55 and subject to such gonditions as may

be wﬁ;{m the, import certificate issued. in, Form 4-

A, "(emphasis supplied) authorises the import of opium by the

Government opium factory. 148 CONSITIC
PR ‘.,‘ Tl E r:-*’- -
AL i 1.3 I el Endi

i _1_-.-.1' 0 r"-.i. ; st
ki 'Tﬁﬂ}ﬂt* egly &

Rule 64 [ "64.

3 "R. :-.-~,..---"-"+
transport, import

manufacture, possess, trar inter-State, export
inter-State, sell, purchase, consume or. use any. of the

L)

psychotropic substances spmﬁ&& in Schedule 1."'] once again

Page 79 0f 189




Purporis to prohibit varipys operations other than import into
or export out of India in piychotropic substances specified in
Schedule I for the o Vious reason thay import and expor;
operations are already covered by Rule 53. Rule 65 authorises
the manufacture of psychotropic substances other than those

32, Rule 66 prohibics any Person from having in possession any
Psychotropic substance even for any of the purposes authorised

v the 1945 Rules undesy the person in Possession of such o
Psyehotropic subsiance is lawfully authoriseq 0 possess such
Substance Jor any of the purposes mentioned under the 1985
Rudes. Persons who are awthorised undey the 1985 Rules, and
the guantities of the material such Persons are authorised 1o
possess, are specified under Rule 66(2). They are-

(1) any research institution or @ hospital pr di.wmuary
ined or supported by the Government, etc. — Rule 66(2).
(2) individuals wheye such possession is needed for persong]

use subject of courge raﬂ&eﬁmﬂsann’mﬁum_

Specified — the tyo Provises to Rule 66(2),

33. Rule 66 reuds as follows:

"EEPGMM, efe,, _ufmﬁnnup& Substancey. —(1)
No person shail possass ny psychotropic substance
Jor any of the Purpases: covered by the 1945 Rules,
uniess he js lawfully authorised (o Possess such
Substance for any of the said Purposes under these
Rules.

(2) Notwithstanding anything contained i Sub-ruie
(1), any reseqrqi institution, or g hospital oy
dispensary maintained o Supported by he
Government oy local pody or by charity or voluntary
subscription, which ;s not awthorised 1o POssess any
Psychotropic substance yndey the 1945 Rules, or any
person who is not s authorised under the 1945 Rules,
May possess a reasonable quanticy of such substance
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as may. be.necessary’ fw- their genyine:-scientific
requirements, or both: for ‘such period'as s n‘mnad-
necessary by the: said reséarchiinstituion or, as'the
case may be, lhesadhmp:talardwpemmar person:
Mdmmmeﬁﬁmmwmau in
possession of an individual for his personal medical
use the. qnmtﬁyrrw shail notiexceed-one hundred
dosage units at a fime

Provided-further dhat anvindividinl m;e-iumm: the
quantity of exceeding one Jmhdmd dosage wnits at a
sime but not exceeding threeviindred diswEe :
time for his personal long term m

specifically | preseribeti by a--micdf'

(3) The research-nstitution; wﬂﬁmpﬁmﬂ'
referred to in sub-rule (2) shall maintain. proper
accowts:and-vecordsiintvelation’to the sand- -

:ansumpnau of the pmhol‘mpm subsmnca in tﬁair_

1|- -
possession.”
' ;
34, Onthe above ang: EEeMY Whapterstd-and
e T ww-— ..r" m*‘ e Ly
AL OF LFEE Fi8.) SLUHES, _ ”1 .1.-::_-._-.'_4- | OFS
' : IR T R YT e S ek
- & “'n"'.'.!'!"'.!-"-l-_'."-":'-- il ..L..'.I!-...l' ad TN A
) g .3 - an. e ,|.,.3. .n v-ﬁ- #
) Rariod Arti S aidd frs y L i |l|l'.“} F; < ¢ ' L
5 = x . .-r_- ‘l'ri'1'| -n-sz;t
vecified in Schedule {10 30E 1085 | Ruleotly
. . S |" \ =i _,
ronditiONs and profeaiy  shipuidlies rapter VI Wherga
._Ji.'.': I J_J ey I LL Ay i E & e SIS EL §Y
- o R . §
-0l aediing LI n alil ':l pic  Subst anee ang _iae CONGIICTS
b g e qqﬂﬂbw; Wﬁm?‘t 05 are ol
= - O S0 W hiUS ush enern “areso]
i
! o C - 1 ! 4
" apinion that botf BIIES & and 64 are reall ir 'n nalure o
- = F . -J,--i-.v:; = X el
. = o, e e A L N [® F G LT R | .
sveention (o i _SENEEais plgfHiOhEpiers V] ang V)

LJE-'.Ii.':.ELr.‘:i.-‘:.-'J'JI.E..-r:..-:'.IIIIJ.':'-:.':'!-’.‘J ‘ J JFJL"‘."FH* :"I:_ 4

e e f.:ﬁ?*ﬂ{*#;*'ﬁ#f;!;?'f.?ﬁ%‘if
Kumar Gupta case [State of Ustaranchal v. Rajesh Kumar
Gupta, (2007) 1:SCC 355 (2007) I'SCC (Cr) 356] i our view

is wrongly decided.” | )
(Emphasis supplied)
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79. What is discernible ‘from the aforementioned decisions is that, there 15 no
shadow of doubt on the Proposition that dealing in psychotropic substances not
finding a mention in Schedule I of the NDps Rules but finding place in the
Schedule to the Act, would also constitute an offence under Section & of the
NDPS Act. Such was the position even before the decision of this Court in
Sanjeev V, Deshpande (supra). The only decision of this Court that laid down
an alternate position of faw was Rafesh Kumar Gupta (supra) which now
stands overruled, ¢ would be preposterous to say that no offence could be said  _
to be made out when an accused deals with substances which are only

o

80. What we understand 10 be the clarification of the Position of law in Rajesk
Kumar Gupta (supra) and Sanjeev v, Deshpande (supra) is thus- ;
L InRajesh Kumar Gupta (supra), Chapters VI and vi1 of the NDPS
Rules respectively, were interpretated in such 2 manner where Rules
33 and 64 of the NDPs Rules respectively, were considered to set the
tone for the other rules following in their respective Chapters i.e., that

Rules 53 and 64 respectively, were the genus and the other rules were

=
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-. : w:ﬂs—smenulcassm

64 msmvﬁr,: aﬂwmes nmdur Schedule 1 of the

Rules, the other mlesrmutﬂﬁowm to Schedule I substances only.

<
: il
ﬂfmmmpmamﬂ‘s‘ﬂ?&wmm that Rules 53 and
64 respectively stated thit substances underSehedule T of the Rules
2 cannot be dealt with in any manner whatsoever and the other Rules in

the Chapter mueaﬁi.ﬁ- lay fddwh -the” procedure and conditions
- ww spbstan ..-..,--‘- ;.- I\ -. .

-.rmmuﬁwﬂwmﬂh fnrmc Act-could be dealt with.

i Wﬂmm&ﬁrﬁﬁwh an offence for dealing with a
substance:entioned Hider e Sétedule 1o the Act and’ not in

Sehedule' 1 of The! Rulks) he would be guilfy of an offence under
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Section 8(c) if the conditions and procedure laid down under the

Rules, other than Rules 53 and 64, are not complied with,

81. However, a detailed and comprehensive analysis of Chapters V| and VII of the

NDPS Rules, inter alta, makes it clear that the substances mentioned under
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which came into effect post 25:03.2015. To illustrate, Rule 53 of the NDPS
Rules now reads as thus:«-, -

“53, General Brphibigon: -

Impoxt-into.anid:expgrt-aut «of India of the narcotic drugs and
psychotropic. substances. is prohibited except with an import
certificate or export authorization issued under the provision of

M) i |
,‘[: Fd L

v A '
- Or _&xport o ] naid- o 1 [

g

Nar s il & tROSIanCES SPECHICE ST i)

* MEnilpne ALADLIEY

b =

(Emphasis supplied)

$3. Similarly, st present, Ruils:640fthe NDPS Rules reads-as follows:

“64.
(1) Ni

e ofipschotropic substances. —

sha mamifacture any of the psychotropic

_ ot dirpedordance with the conditions of a licence

granted under the Drugs'and Cosmetics Rules, 1945 (hereinafier
referred to as the: , rales) framed under the Drugs and
Cosmetics Act. 1940 (23 of 1940), by an authority in-charge of

: Dmcamam.m;wm@ the State Government in
this behalf:

i

; ﬂw—!ﬁﬂﬁ‘::‘!—;\h
THE N - el

(Emphasis supplied)
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84. Rule 66 of the NDPS Rules also reads as thys:

66, Passession, eic., of psychotropic substances,

(1) No person shall Possess any pPsychotropic substance Jor any of
the purposes covered under 1945 rules. uniess he js lawfidly
authorized to possess such substance Jor any of the said Purposes
under these yijes-

course, the interpretation of the three-Judge Bench in Sanjeev V Deshpande
(supra) of the scheme of Chapters VI and VI of the NDps Rules respectively
Wwould hold the field in 5o far as the version of the NDPS Rules pre-25.03.2015

has clarified the trye purport and intention behind the faming of the NDps
Rules, there remains no doubt in our mind that the iaw post - 25.03.2015 is
crystal clear in itself

Criminal Appeal No. 1319 of 2013 Page 86 of 189




L

L.'.
I ;mﬁpgwlﬂfﬁhws*Mt and-its-Rules are “in addition to” the
_ D&CActand the Rules made thereunder. |
86. ~Section:80 GEIlE NDPS Act states that the application of the D&C Act would

notbe barréddnd reads as follows:

)~y su-of the Drugs and Cosmetics Act; 1940 not
barred.— The provisions of this Act or the rules made thereunder
fWWﬂﬁn to, tihd not in derogation of, the Drugs and’
Cosmetics Act, 1940 (23 of 1940) or the rules made thereunder.”

7)_ 87.. In P. Ramanatha. Alyar’s Advanced Law Lexicon, the word derogation is

(\U

defined;as,jithe partial repeal of abrogation of a law by a later-act that liniits

its scape or ‘impairs its utility and force”. It is also stated that the word
“derogate” is a term of legislation. “Derogation” is partial and indirect

abrogation.i.e., when. subsequent law reduces the force and application of an

older 1aw;; the -character of /the subseguent. law is technically- said to. be

derogatory. Therefore, the express language employed herein which states that
the NDPS, Act is pot in derogation of the D&C Act leads to the inference that

the enactment ofthe NDES Act mustnot inany way be understood to take away

: mmpcmﬁempbcmgaknmdb out under the D&C Act. Furthermore,

it is also stated that xhe;;imﬁsiws of the NDPS Act and its Rules “shail-be in

addition ta” the D&C Act or the Rules made thereunder. Therefore, in the

" reverse scenario, i.e., when an offence under the D&C Act 1s made out or can

poteutially.ﬁg made out, the accused can also be charged or prosecuted for an
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offence under the NPPs Act. Any argument to the contrary would be
untenable. This is 5o because the NDPS Act applies in addition to the provisions
of the D&C Act, Inevitably, there may arise situations wherein the substance
0 question in a particular case falls under the ambit of both the NDPS Act and
D&C Act. However, the overlap would not necessarily imply that the
application of the Provisions of the NDPS Act would be at the cost of exclusion
of the provisions of D&C Act. or vice versa. Section 80 of the NDPS Act must
be understood in the context and object behind the coming into force of these

In Sanjeeyv Deshpandy (supraj, while it was deemed unnecessary to
undertake a complete analysis of the implications of Section 80 of the NDPS
Act in view of the conclusion arrived ay therein, ye it was observed that the
Provisions of the NDPS Act apply in addition to the Provisions of the D&C
Act. Furthermore, it was Stated that while the D&C Act deals with various

“35. In view of owr conclusion, the complete analysis of the
implications of Section 50 [ "Jﬂ.dppﬂcaﬂon of the Drugs and
Cosmetics Act, 1949 not barred —The provisions of this Act oy the
Rules made thereunder shall be in addition o, and mot in
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. derogationof,the DWMLGM&;:E Act, 19404(23'0f 1940) or
the Rules made rhermnder } af the' Acr is not reah‘y caHe&i ﬁJr in
the instant case. Jtis onlvreg o ratedthavessentialiy the

Loy vl . '-h s '. 1l -|-‘ --'—I,r' lb-in-' v
[ Irigs and LS E !'.'~ = ' f-:‘.iﬂh. W VArTOWS aper@iiorng
- L= 1 p = - ¥

. The objectofthe NDPS Actand D&C Act; respectively:wasiciterated in'State

of Punjab:v. Rakesh Kumar teporicdin (019) 2 SECi4G65 Herein, several
respondent-accused were convicted. mmmmw::m -under
Section 21 of Section 22 of the NDPS-Act for- the; bulle ‘possession of

“manufactused diugs” withoutany valid authorisation:The HighCourt allowed

the applications seeking ﬁﬂﬁ_ﬂﬁiﬂﬂ-uf sentence; preferred by the respondent-

accused medmhaﬂmwﬁﬁldmal of
the appeals before it. In doing so, it was-observed by the High Court that in
cases.of mtfanmml-druﬁ,-he :t.-.smunmg narcotic drugs ‘or psychotropic
mbmm,ﬂmﬁgm&ramﬁcw thesame must' be tried if a
ader thie D&C At mﬂémtum: the NDPS

violation has: been conmitied;
Act, min cases. m;l;er;ll;t:MInmc-m-m a lopse-form i.e:, powder, liqud
ete, This-Coust. mmm the High Court;that-the-respondent-accused

could mmm“mmm .mﬂtdespitc there being
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a prima facie violation of Section 8 of the NDPS Act. In opining so, the deeision
claborated on the following aspects:
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(osmetics dhetolonl sl
3 ] 5 y
Sk SR REANE N O v TR SR i1
. —
il’a_ ;‘."__. 1% ] A
B TR '-"'{ -l-r'.-' L i ;"-".';.-"!-'.j'_'." e 7 T A ..’.rl (4 "
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if. Secondiy; by relying on'the decision in Sanjeev V. Deshpande (supra),
it was veiterated MWWM—JM -ddis not bar the

mpecﬂ\'ﬁh'. WM g -tha
violationof Section ‘8'of the NDPS Act. The relevant observations are

:) as follows:

( “13. However, we 'm'é unable to qgi't"ce on Ihe conclusion
rea rﬁa 4 “ er. First, we .
I”Fhe# bé #r -*; I"*-r« down_[ha

..‘"
NOTE LR b . _51. u,.uj., al=
-’;h..wl g .

__, ‘ |. pri [ | _t_h_ 3 n", nl
provisions nf th #J A, ."..-,-1'_"'-:” '3"}':'7’: b r“F‘i“'r; tion to tha
] =T ,._' ; -n: 1

I fJ_i"-T "'u N “.'l-"' i F4 L (] L] .-5”.. *l | 1
"F'ﬂﬂ I'.PH--_ BNy X J‘*"ﬁ 1*1’ L.l"- ’nﬂﬂi- g M '}
derogation of B 42 ‘F‘ﬁ det. 194 ’ﬁus Court
:':'f"s"' L ;’, .ﬂ"a.i F"&' qfvﬂiaﬂ ﬂf

i *'T.r.‘.n l

ﬂ# ﬂH)J,.?SGCI QW{] §sCC
f'CrU 4'93} ‘m‘}"rﬁ?&r g p. 16, para 35)

I AL L “‘"n‘ ol .:.
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i 5 A &ssentially the Drugs and Cosmetics Act, 1940
deals with varipus operations of manufacture, sale,
purchase, etc, of d "UES generally whereas Narcotie Drugs
and Psychotropic Substances Act, ]9g85 deals with a mope
specific class of drugs and, therefore, a special law on the
subject. Further. the Provisions of the Act operate in
addition to the provisions of the 1940 Acr »

(emphasis supplied)
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- - the purview -0f ps) , substance”. Tlh!.‘! term “‘psychotropic

substance™ mmtmniiw&m l:m.ﬁi be seen'& understood in light

@ Schéduleto the Act and all the

(a) ﬁummmem in the manner and to
the extent provi s of the NDPS Act or the NDPS
Ruiles or: mmmmm (¢) in accordance with the
WMMWM or authorisation, if any,
mmﬂwmvﬂﬁwf%ﬁmsmmﬁe NDPS Rues or

v Yrought into being by the Central

./ GovermmentieRorcise-OFREpowers under Sections 9'and 76 of the
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NDPS Agt, respectively. The underlying object of the NDPS rules is
to “permit and reguiare” certain activities for carrying out the
purposes of the NDPS Act and not to “prohibit” those activities. The
NDPS rules must not pe understood ag laying down standards
different from or Inconsistent with the substantive provisions of the
NDPS Act, especially Section 8 and the Schedule to the NDPs Act.
iv.  Chapter VI of the NDPS Rules, inter alia, states that the import inta
and export out of India of all psychotropic substances, including those
only mentioned nnder (he Schedule to the Ac(, must be accompanied
by a valid import certificate and export authorisation. However, the

is restricted to a pre-determined set of purposes as explained under
Chapter V1A, uTespective of having obtained an import certificate or

export inter-State, sale, purchase, consumption or use of any of the
psychotropic substances which find mention in Schedule | appended
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vi.

TR T sromen = 4

o WW activities can;be ‘done vis-d-vig the

substances mentioneddnSchedule I appended to'the- Rules, provided

such acsivities«re inaccordance with other provisions of the Chapter
.Mﬂ@ﬁ%ﬁ#ﬁtﬂm&mﬂmﬁpﬁ substances, and for the

under Chapter VIIA.

The mnu&chm:of all psychotropic substances mentioned under the
Wmm mentioned under Schedule T of the
MWM ‘are-manufactured only for the purposes

ier VITA), in violation of the conditions of

wwﬁm.emmc ‘Act and its rules would

ntibnofRule 65 ofthe NDPS Rules and thereby

Sectitn S-oftheNDPS-Actitself: Infother words, due to the operation

of Rule 65,/a vielation-of the-cond onof licence under the D&C Act

read swithits Rules wotlld:ipso facto tantamount to 2 violation of the

NDPS-Act read avithits Rules.

Furthermore; no person shall:possess any psychotropic substance,
inciuding thosementioned-only-under the Schedule to the Act for any
of the pmm-;cﬁme&by the E:&t Rul;.s,' untess he is lawfully
authorisedsto possesstsuch substance for any of the said purposes
under-4he*NDPS: rules: Thierefore, Schedule 1 substances can be

possessedionly for the purposes mentioned under'Chapter VIIA. All
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ix. Therefore, the substances under Schedule | to the Rules are more
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onthe Schedule-tothe Act are- more-leniently restricted. The different

levels. insrestriction could .be seen as the primary reason ‘behind

... proviging two different schedules; e, one underthe Act and another
- under the Rules.

. .. Severaludecisions of this Court including Hussain-(supra);Ouseph

alias Thankachan (supra); Ravindran alias John (sipra); 'Sanjay

Kumar-Kedia (supra); D Ramakrishnan (supra) and‘Sanjeev' V.
i ‘Deskpande.(supra) have hield that an offence under Section'8 of the

NDPS Act can be 'made out even in r;ﬂpect"uf substances only
.. mentioted-under the Séhedule to-the NDPS ct-and abset under

. . .Sthedile'] of the NDPS Rules. The outlier amongst these'decisions

wasiRajeshKumar Gupta (supra) which was subsequently overruled
it Samjeev ¥ Deshpande (supra).

“To say that no offence would bemade outina case where anaccused

-deals with a substance mentioned only under the'Schedule to the Act,

would have the consequence of rendering the entire Schedule to the
Act-useless; unnecessary and nugatory.

Rajésh: Kumar Gupta (supra) assumed that the prohibitory power
could- only be traced to Rules 53 and 64 of the NDPS Rules
respectively; and stated that Rules 53 and 64 of the NDPS Rules

respectively, were a genos and the ‘other rules following in their
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respective Chapters were species thereof. Therefore, since Rules 53
and 64 respectively, only related to the substances listed under
Schedule I of the Rules, it was held that the dealing in of substances
not finding a mention i Schedule 1 of the Rules and only listed under
the Schedule to the Act. would be unregulated by the Rules and thus,
would not amount 1o an offence under Section 8(c).

On the other hand, Sanjeev V. Deshpande {supra) overruled Rajesh
Kumar Gupta {Supra) by explaining that it is Section 8(c) of the
NDPS .:\.::t which prohibits various activities with respect to
psychotropic substances and the source of this prohibitory power

are in the nature of an exception to the general scheme of the NDPS
Rules. While Rules 53 and 64 state that the substances under Schedule

i.e., those mentioned under the Schedule to the Act, are also regulated
under the other rules in the respective Chapters of the NDPS Rules.

However, what we understand as also being the essence of the scheme
of the NDPS Rules is that, it does not absolutely prohibit the dealing
n of the substances mentioned under Schedule of the Rules as held
in Sanjeev V. Deshpande (supra). These substances figuring in
Schedule [ of the Rules can also be dealy with but only for the limited
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evident from the re-phrasing of the NDPS Rules whm*h was t:fﬁ‘:ctu:l

on 25.03.2015, which acr.ardmg 10 us, has nut cl;mgmi the maanmg

of the Rules but only ail:rcﬂ its Iang'tmge_

x¥,... Section 80 states-that-the: provisions'of the/NDPS Act of the’Rules

made thereander shalbbetin additionto; andswiotéindécogation'of the

| D&C Act and the Rules made thersuntier, Therefore) whenfan offence

" under'the- D&C Act.is mﬂc-'m'm-mmnﬁﬁy%mﬂc out, the

- acoused'can also be-charged-or mwt&%%w the
 NDRS:Act: mmwmmmmwmxm&mﬂum .
mimhﬁm’ﬂﬂ&W-H'*fﬁHMPM'a"ﬂpe_ml- law
_enacted 1o regulate ithe operations telating | td?mﬂc*dmp and
mmpmwmwwnhﬂp&ﬂmﬁ:mg of
drugs by persons for infoxication etc, whereas the D&C Act was
enacted to-prevent substandard,‘adblterated and ‘spurious drugs from
entering themedical market mnhnmﬂhlam high standards in medical
mtmenm}m offences-untierbothithie enactments can also be said
to'have been cumnmthdmnmmuﬁy where the circumstances so

require.
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ii,

W r decisi anjeey v, Desh rate
th pr clive effect?

An overruling decision generally operates retrospectively,

15 considered to be Prospective unless it is expressly or by necessary implication
made 10 have retrospective operation. The legal maxim “Nova Constitutio
Futuris Forman Imponere Deber, Non Praereritis " indicating thdt a pew law

be the law from the inception.
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effect of a judgment: Ajudmnmmduﬁm mbhmm;rats a statute or
tutnas.u should be construed

hefjudfment declares what the

new law js laid down. The dqalarﬁmnm;}#wmiﬂmﬁnck to the law itself. In
other words, it wommdu_#dmﬁmhwwuw otherwise, Herein, a 5-
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Judge herich of this Court in Gian Devi Anand v. Jeevan Kumar and Others

premuises under the Delhi Rent Control Act, 1958, In light of the same, the
Guestion for determination in Sarwan Kumar (supra) was whether a decres for
cjectment which was passed by a civil court gua a commercial tenancy on the

basis that the tenancy was not heritable, before the declaration of law in Gian

the civil court to pass the decree for ejectment was barred and that the decree
ubtained by the decree-holder cannot be executed owing to it being a nullity

and non-est, this Court observed as follows:

& [N

not for h Court 10 say that the law laid down by this

Criminal Appeal No. 1319 of 2013 Page 102 of 189



985 Suppitlia S aﬂaﬂe'-ﬂuchwmmn cannot
be permiited 1o 4 2l :;&uupe* of any direction by this Court
_that the m&u bl Comtiwonld 'be prospective in

riipd by lhe High Court that the rule

-” icprse.f JO85) 2:8CC 683 - 1985

ould be applicable 1o the cages

Wﬂm of this Court cannot be

L)
L35

ew bt o
S QLS Er e
A
L
Juag .!JJ

g.@ particuias

Il" h" .I

. "In G‘ian .Dm-rl case [(1 5'30}
npivend e DIk High Courtthat
mit ?lerﬁabfc was overriled being

theDe Wﬂfgh‘ﬁém“s not

af laKmng
awap ; D e y iliis Court
to thate foct T 1 rtmhe&!he;umdxﬂmn on the basis
of ‘the- Wﬁ#ﬁ@m by 4he High Cowrt in Gian Devi
case [(1980 ':J? ELTJ.??} which was set aside by this Court.

(Emphasis supplied)

al'and mtm@cctwc effect of a judicial

P»" L

‘dwm i “'murt'lrbﬁmd ‘by a higher court’s
=
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(o or subsequent to the order which is sought to be called into question by a

pamty, this Couri in Assistany Commissioner, Income Tax. Rajkot v,

“35. In our Judgment, it is also well settled that a Judicial decision
acts retrospecttvely. %ﬂﬂl&m
rr ;
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roSpeLtivel “‘lﬂ 1y, ﬂ-‘ﬂ‘! Hhtu an urﬂer -
] h‘ rospective effe arifyi ﬂn?

C

#
L

..-nﬂl.-r-rn-v_v-*mm*ﬁ - wriders
r T lieratotcorrecll) uniderstood,

= A AR LRI

36. Safmmmi*in*his w!i-hroum mrk states:
il M L 1

———————

w (Emphasis supplied)

b.  The intention tu-.mﬂm the decision prospectively applicable or the
nppl_lmnaf tﬂe dvctri-llt of “prospective overruling” must be
upmmmm

95, Resortingto thn&ocmnc of “prospective overruling” is therefore, an exception
to the normal rule that a judgement or decision applies retrospectively and to
the wﬂmh.pt@wm of precedent. The-application of the doctrine is

1 rﬂm #ﬂl# _pﬂﬂ camot.always . be erased by a new
judicial declaration’. That the Com't can contemplate giving prospective
application to a law declared by it, stems from the premise that the Court is
neither required to:apply a decision retrospectively nor-is it-prohibited from

applying it .retrospectively. The. merits and demerits «of retrospective or
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Prospective application is examined and th doctrine is applied wherever
appropriate and necessary. This is precisely why the €xpress declaration by a
court that its decision is Prospectively applicable is a requisite condition.
Prospectivity as a “oncept cannot be congidered to be inhered in all situations
since the intention to attribute prospectivity to a decision must be limpid and

clear. The same has been reiterated in a catena of decisions by this Court.

) 96. Th:thmismmecﬁwnvemﬁng unless itissuindir:amdexprcsslyand
in the clearest possible terms was laid down by this Court in 2. 2 George and

Others v, State of Kerala and Others reported in (2007) 3 SCC 557,

9.1t may be true that when the doctrine of stare decisis is not

ndhmm,achmge:‘n the !nwmayadvun:b-qﬂ'acnhﬁmr
ofﬂlt ﬂfﬁlm e d E ! ling a ougy

29. Moreaver, the Judgment of the Full Benel has attained finalisy,
The special legye petition has been dismissed The subsequent
Division Bench, therefore, could not have said as to whether the
law declared by the Full Bench would have q prospective
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97 slnganother ‘decision of this. Court in- B.A. Linga Reddy - ani\'-ﬂt#km .

mm#a State Transport-Authority-and Others reported 3 m{lﬁ!&)ﬁﬁﬂc -

’Wmlmmmmﬂw of adeclaration that the: dﬁiamn would

% ' Wuwly, it must be given nmﬂspectﬂm »cﬁ'aw'ﬁe relevant
2 "oh@nmom are as thus: '

“34. The view of the High Court inAsh W
- SRTC'v. Ashrafulla, Writ Appeal No. 403 of 1988, mm I-

?-1933 (KAR). For order, see Karnataka SRTC v. A.fhrag'idh :
;eaﬂz,?mcs 560 amﬁﬁﬁﬁ:m Sjlﬁw heern rawsgd

FER
. '. .'..

M.— ;AT T

— 150 r;-“ .nu .rm' e u-r- r:--'!-‘#
AT ﬂﬂ ir .J
T TR I ¥ TN,

D e
C 35. In Ravi S. Naik v. Union af.i’nd!nﬂ?ﬂ-#&:pp {fZ_J SCC ﬁﬂ} it
_has-been imd.dauwmm is réfmpeame opmtmn of 1 the
Murthyv. State’ qu,mmmm}»? sec 517 znnrsr:c '
(L&) 1076):, it was held:thatithe Taw declared by the Supreime

Court ‘is nhmdﬂymsﬂ!reﬂ to be'-the law- from: mcapiwn.
Prospective operation is only exception to this normal rule. [..]"

(Emphasis supplied)
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98. In yet another decision of this Court in Manoj Parihar and Others v. State of

Jammu and Kashmir and Others reported in (2022) 14 Scc 72, where the

l"...-'u- L ]

ree v, Sraf of {F,’ )

may adversely affoct the inggrest of the citizens. But seig this Cowrt

(Emphasis Supplied)
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_c. Thedoctrineof “Piospective

to the application thereof.

99." Proapectm Overruling me:h was' mmﬂy?-dumm familiar to American

e Aok

Jmmpmdennewas apphed by thnsCom'ii::thaﬁrstnﬁem C. Golak Nath and

Iy i

- Olliers v, Staté of Punjib-and Another

= "l""'h

};n-

T.l.!'“ ‘g

‘setfing out certain limits for the app!mahan:ggfhu iiact!mu, it was lsud down

that the doctrine of prospective ovurulmgmb# ‘invoked only in matters

JC‘ arising under the Constitution; that it could be apé::&mly by this Court since

Ll 11. i,..,

it has Mcomtmmmn&l;umdmm '

[T A

% 'mding,ﬁn all courts in

thuauutmq;ﬁthuthe amguufmmmwyopmﬁnnnﬂhc law which has
been declared in supersession. ﬂ;m,wlmmm:'wmldbelcﬁ to the

quutionuf‘hw ﬁutjnﬁmﬁm w.ﬂ ﬂlﬂ-bﬂ said that case-la
trajectory has seen’ “both the ptdspecnvt _dnc_‘.lax_fmon and the prospective
overruling of law.
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law by this Caurt, by stating that the object would be to avoid the reopening of
settled issues, to prevent ths multiplicity of proceedings, to curh uncertainty in
law and thwart avoidable litigation. It was stated that, on the application of this
doctrine, it is deemed that all actions taken contrary to the declaration of Jaw
but prior to the date of the declaration, are validated, The subordinate forums
which are legally bound 1o apply the declaration of law made by this Court are
also required to apply such a dictum to cases which would arise in future only.

The pertinent observations made in the decision are reproduced hereinbelow:
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D

'gﬂ;-‘.‘n Sﬂb arwnl case [(1995)

SHRY (1995) 29°ATC ¥81] we are
I"Was .in error in ‘applying ' this
ondiiicselappeais siiecéed-and are Hereby
ﬂi orders-and darecﬁans made by the

it o N AL~

I(Emiphasis supplied)
101 However; pmtydiﬂ?emgmwmﬁbﬁ given in Baburam (supra),

#Soiaiya Ofganics (India) Ltd. and

Anather v MWW (2001) 'S SCC 519 had
tifie of prospective overruling would

et ITHerein, initially, a seven-judge

dsEtd. -and Others v. State of
BP0 ESCOI0D; : visions of State
mctmerﬁs-mﬂﬁgww mfﬁty;m‘ﬂ!bfarm of vend fee must be
mpmmww&mmﬂjmm Le., ﬁ‘omZS 10.1989.
There: was; however, -rsamt':nﬂﬁs"&:ﬁ "un- %emei"&e ‘State was entitled to
collect the taxes mrespect ofthapmodpnur tn25 10.1989 or not. As per the
i termisiology is only a recognition

’-'tt.- %

of the principle m&ew mnuh&’ﬂiz‘r&lmfdlﬂ:mbd in order to meet the
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L

Justice of the case, more Particularly justice not in jts logical but in jts equitable
sense, i"ruspecﬁve overruling could be seen as 3 method which was evolyed by
the courts to adjust the competing rights of the parties 50 as to save transactions,
whether statutory or otherwise, that were effected by the carliar law. Therefore.
it was held that it would not be right to say that upon applying the doctrine of

gone into the coffers of the Government with or without any strings attached,
Was to remain with it and what Was not received was also not to be later realised

by the Government. The relevant observations are reproduced hereinbelow:

the claimants’ favour in order to do "'r:ﬂmpfere Justice ™.

28. Given  this constitutional discretion, it was perhaps
wnnecessary to resort to any principle of prospective overruling, a
view  which oy expressed  in Narayanibai v, State  of
Maharashtra f(1 969) 3 SCC 468] at p. 470 and in Ashok Kumar
CGupta v. State of U/.P [(1997) 5 sc'c 201 : 1997 Scc (L&S)
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pragmatism and Judicial
L5 -_L'.'.'.n ]fﬂlg. MI srhﬂom
vidioutuwiduly affecting

averruling the previows

R ok N
ian of this Cowrt'sdiscretion and'is; for this
@iy 1o the words of the Court granting the

avesin consonance with'the directions
in second Synthetics case [(1990)
: wikicinlesto the present appeals
(aF 15 g 0 (i
) BT ey o Ve R
Ml Rl e f e Ll TR faingd ds

L LA EOTE di

L e (48, FF ¥
ey P, T s 1o
T L a.-_—;r_hm_.r.--‘w: [lacheq

(LI

36. It is-true thatstheveffect of a legislation without Jegislative
competence is that it is non esi (See Behram Khurshid
Pesikaka v. State of Bombay [(1954) 1 SCC 240 : AIR 1955 SC
123 : (1955) 1 SCR 613] at SCR pp. 052, 633, RM.D.
Chamarbaugwallay- Uniow:of India [AIR 1957 SC 628 : 1957
SCR930] “at' p.; DH0SMP'V. ' Sundararamier & Co. v. State of
AP [AIR:1958: §C 468 +1958-SCR 1422]'at SCR p. 1468
and Mahendra: Lat Jainiv: Stite of U.P. [AIR 1963 SC 1019 :
1963 Supp (1) SERPI2ZFar SCRpp: 937-41.)
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adfudicates therepn and deciares it to pe void. When the court
declares it to be void it is only then that it can pe said that it is non
est for all purposes. In Synthetics and Chemicals case [(1990) 1
SCC 109] the invalidity of the Provisions was a declaration under
Article 141 of the Constitution, It r doing complete justi

r n

judgment by subscribing 1o Prospectivity, stated that such a contention
proceeds on a misunderstanding of the effect of prospective overruling. It was
uphmdthntwhenthndochineiaappﬁud. ﬂuﬂmmnms:nntbcsammbc
authorising or validating something that hac] been declared 1o be illegal or void,
nor must the decision be construed as imbuing the legislature with competence
to impose the levy up until the law was declared to be invaljd. The relevant

observations ars as follows:
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\ @ : (Emphasis supplied)

| 103. Therefore, the court does not make legal, something that is illegal, for the past
period by invekingsthe doctrine of prospective overruling: On the contrary,
upon giving «due consideration 1o what has been expounded in Somaiya
Organics (supra), it is cleax that the idea behind the invocation of the doctrine

is to meet the justioe, of each case.in the'most practical and equitable sense. In
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successful case jp establishing that the law or decision which existed in
Operation was invalid. To prevent the chaotic Unscrambling of actions done in
the past, a middle-ground is reached by Postponing the decision declaring the
invalidity to a particylar date while keeping in mind the larger interest of doing

complete justice, That ensuring “complete Justice” in the most equitable way js

104, Such a demiarcation of the limits of retroactivity was done in Kailash Chang

respectively. By relying on the Full Bench decision of the High Court duteq
21.10.1999 rendered jn Deepak Kumar Suthar v. Staze of Rajasthan reported
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o e i (1999), 25 Raj LR 692:EB), the dmpugned Fulli’Benth -décision- dated

i-. 0
& -
‘i

<

%

© 18,11.1999 and another impugned Division Bench-decision.of'the High Court

reiterated that, providing any. form of advantage or sweightage in public

~employment in any State service, would not be permissible onthe ground of

- -place of birth or residence ox, on the ground of being & residlent ofan urban area

or rural area. This Court while-agreeing with the impogned:detisions had

abserved that the legality of the selection process whichsincluded the addition

of bonus marks could not have beenseriously doubted eitherby the appointing
authorities. or by, .the. candidates; in view of the judicilileprecedents which
operated at the relevant time. A cloud of doubt was-cast-or the said practice
only at a time when the selection process was completed and the'results were
. declared or about-to-be declared. Therefore; under such circumstances, it was
considered proper to-apply the impugned judgment dated 18.11:1999 rendered
by the Full Bench of the mu&mmuﬁvﬂy;ﬂudhm-mm was also
considered. appropriate considering that:mone oijhm.:ppnmﬂ’ or selected

candidates were made parties 10 the respective writ petitions before the High

~ Court. 'thqofm,ﬂpm Court .,qﬁma-ﬁf{u- not -implement- the Full Bench

decision of the High Court, which treaded anew.path; 1o the detrimient of the
candidates who were already appointed. Witha view tmhliaune the anmpaung
claims, the relief was confined only tothe petitioners who were affected by the
grant of bonus marks and who had moved the thh .Court on or before
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17.11.1999, Therefore, the appointments-made on or after 18.11.1999 was

subject to the claims of the writ petitioners L.e., if upon a fresh consideration of

Criminal Appeal No. 1310 of 2013 Page 118 of 189




not soamwch on-theiguestion Whether the writ petitioners were

legally bound to implead all the:candidates. selected/appointed
during the pendency of the petitions having regard to the fact that
they were challenging {le niolificatior rihe policy decision of
general application; but, we are'taking this factinto consideration
to lean towardy the view of the High'@otrr that its judgment ought
to be applied prospectively, ﬁﬁm'ﬁpntMplmdnmr is not a
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1. The-claims of the writ petitioners should be considered
afresh in the lightof thi¢ judgnini vis-a-vis the candidates
appointed on or after 18-11-1999 or those in the select list
who are yet'to ‘be appoinited JOR ‘sublr consideration, if
those writ petitioners arefound to have superior merit in
case the bonus miarks of 0% and/ov 5% are excluded, they

should be offered appointments; if necessary, by displacing
the candidates appointed on or-after 18-11-1999.

1
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default rule, any Judgment deciding a question of law would be retrospective
and would apply to the factual situation in the background of which such a

decision is rendered. However, it is only when the hardship is too greal that

finality. Time and again, it has been reiterated that Prospective overruling is an
accepted doctrine as an extended facet of stare decisis. The doetrine has been
invoked under several differcnt subject-matters, for several reasons, each
unique to the facts and circumstances of particular case.

106. In Managing Director, ECIL, Hyderabad and Others v, B. Karunakar and

Others reported in (1993) 4 SCC 727, a constitutional Bench of this Court was
concerned with whether a delinguent employee js entitled to a copy of the

enquiry report of the enquiry officer, before the disciplinary authority takes a
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someone other than.ﬂa&dmmphnm ml]hmy By da-::lnrmg that such a nght is

available to the delinguentemplopée and the same being denied would 2mount
1o deprivinghim of reasonableopportunity-and violate his rights under Articles
14 and 21 of the Constiratiofifespectively, along with the principles of natural

“this Court'in Union of India and

Haneponedini(1991) Y SCC 588 Mohd. Ramzan
3 Khan- (supra) mnmmd?mwm that s decision would apply

b ssedafier the-date of its decision

nnioil mmmmmmmmm in Mohd. Ramzan Khan

(supra) was mat-.-amimhmiw of punishnsent passed before the

C aforesaid date nuh#ﬂhsmﬂnamwﬁﬂﬂm proceedings arising out-of the
fter [hiat date. Suh‘pending proceedings

‘priorto the said date.

s can thlnidduwnby th::ﬁ
'r Iem}of settled positions, to
mwmm emiml:ﬂf‘]ustmz The'law on the

subject bemgina MWW that was emphasized to a large
extent. Im &q!‘mmﬂﬁp}#ﬂm nnihnrm- all over the country had

mmmmmwwmmd to furnish a copy of the report of
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the enquiry officer to the delinquent employee and innumerable employees
were also punished as a result of those proceedings, There wore some cases
wherein the orders of punishment had become final and in some others, the
matters were pending in courts at different stages. Reopening all those
disciplinary proceedings would have resulted in grave prejudice to the

considered necessary that the Prospectivity given to the decision in Mohd.,
Ramzan Khan (Supra) not be disturbed. The relevant observations of the

- Indeed, it is contended on behalf of the
appeilants/petitioners before ug that the law on the subject is not
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dtimate relief which was granted there which,
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(Emphasis supplied)

108. The minority Opinion rendered by K. Ramaswamy, J. also illustrated the
circumstances and the potential reasons due to which the doctrine of
prospective overruling may be resorted to. It was opined that under
constitutional Jaw, relrospective operation of an overruling judgment is neither

placed by the administration on the overruled decision, lhe] ability to effectuate
the new rule adopted in the overruling case without doing injustice and whether
the likelihood of its retrospective operation substantially burdens the
administration of justice. Prior history of the rule in question, its purpose and
effect and whether (he fetroactive operation will accelerate or retard its
Operation are also significant considerations. The relevant observations are
reproduced as thus:
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Following the Spirit of the discussion in B. Karunakar

invoked the doctrine of prospective overruling only when it hag been
appropriate and absolute]y ficcessary to do so, In K. Madhayq Reddy and

Others v, State of Andhra Pradesh and Others reported

in (2014) 6 SCC 537,
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€ (Bmphasis supplid)
110, On the other hand, in Justice canm.iM-meﬁud}. v. Janekere C.
g -—C Krishna and Others zepunad in (2013) 3 SCC 117 while holding that the
' appomhmn!cftheﬁpu— yukmmademtbcahumafmmulmtmn
with the Chief Justice was void ab-initio, the Court refused to apply the
kS, principle of prospective overnuling (o save the appointment in question. It was
. C mwd'ﬂmt_therewasmwmvhclmingmnmmcthagppoinmm from
attack and the defence that such were the appointments made in the past would
be of no nv#il since merely bﬂ::llﬁl'.‘ a wrong had been committed several times
in the past, would not mean that it nnurt_he allowed to persist, otherwise the
wrong would never be corrected. The relevant observations of this Court are

reproduced hereinbelow:
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aument of the Upa-Lokayukta from itk As already held,
in the absence of any consultation with the Chigf Justice, the
dppointment of Justice Chandrashekaraiah as an Upa-Lokayukta
is void ab initio However, this will nor affect any other
appomiment already made since no such appointment is under
challenge before ys "

(Emphasis supplied)

feported in (2015) 17 SCC 340 took the view that it would not be appropriate
1o apply the doctrine of prospective overruling when a large number of parties
¢ not afiected. The doctrine was Stated to have been evolved 1o avoid
confusion in matters where g large number of parties have settled their affairs
on account of the overruled law. Since larger public interest was not involved
in the facts of the cage, this Court refrained from applying the said doctrine and
Struck down the amended rule retrospectively, The relevant observations are
reproduced as thug:

Criminal Appeal No. 1319 of 2013 Page 128 or 189



_:l'l-

M

m"' 1 erlbe > - . e

L
WO BT OO E
NMoWeEYer,

CHRSEL T,

- . " :
PR AT LTS AT ST NIaE

] L -
: , LITEEE R

down refrofpe m A
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thereiis any-suchdostrineayy i
both reasons, we ded:ﬁ:‘ihf shg ﬂﬁl‘m made.”

112. In Union of India and Another v wmm Private Limited reported
in (2023) 1 SCC 315, it wu_gugci:lagly_. ﬂqﬂamed that the application of the
doctrine is only a limited exoepuunand m_mt‘bc resorted to when substantial
actions have been mdmﬁmgmdudmmvahd laws such that going back to the
original position would be next N_Wﬁh and observed as thus:

“G6. At this stage, we may.only note that when a court declares a

" law as tnconstitgtional, ohal, 'the” effect of the’ samie is that such a
declaration would | rﬂﬁer l}‘ia Inw nqr 1q exis ir: r&e an baah
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(Emphasis supplied)

113. Therefore, it is clear as a noon day that the mvocation of the doctrine of

be resorted to in a routine manner without the Court satisfying itself that the
circumstances demand such a solution, both to do complete justice to the matter
at hand and also to regrient the l.usf m the right direction without creating
widespread chnos and disruption, Bf employing the doctrine of prospective
overruling, the matter pending before different forums would still pe governed
under the old law or the overruled decision. In simpler words, the pending cases
Wwould not be affected by the new declaration of law. In the absence of this the

Court applying this doctrine, all pending matters and future cases would
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114. mmmmm&m@rmmu of our discussion would be, whether

': WI decision delivered in the past can be
L.

 jurisdiction. - *‘":‘.-' Ly

the temporal opg.npnn %éamntﬂmdy declared. Here, several

applications were riet :--::-': -_- fications and directions for implementing
the judgment ofa WﬁFﬁh of this Court in Saurabh Chaudri v. Union
of India reported in (2003)/11 SCC 146 which concluded that for post-graduate
@G}ndmgﬁmmﬁhwﬁiﬁﬁﬁ-‘ﬁw all-India quola must be increased from
259% 10'50%. The aféresaid deciion was rendered on 04,11.2003 but was silent
both on whethier itwould Heapplicablé to the process of admissions which had
already commenced or‘if it would have prospective application. In a majority

opinion, it was declared thatthie judgement of the Coordinate Bench in Saurabh
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from the academic year 2005-06 since the entire admission procedure for the
academic year 2004-05 was already planned on the basis of the 25% all-India
quota. However, S.B. Sinha, T in his minority opinion was of the view that the
decision must be mplemented from the academic year 2004-05 itsels since the
examinations were conducted much after the rendition of the judgment on
04.11.2003 and any action taken contrary 10_the decision thereto must be
considered to be taken by the appropriate authoritics at their swn peril. The

relevant observations made by this Court, in its majority upinion, is as follows:

6. Accordingly, it is directed that the allotment of seats yunder the
all-India guotq, the Process as to which had commenced pursuant
‘o the advertisement dated 16-9-2003 shal) remain confined 1o

25% only. L.]
(Emphasis supplied)

parties retrospectively. Having said 50, he expressed serious doubt as to
whether a Constitution Bench can modify the Judgment of another Constitution

Bench for the purpose of declaring the former 1o have prospective effect, even
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33. Furthermore, an order of review or modification of a fudgment
should not also ordinarily be passed at the behest of the applicants
who are not parties 1 the writ petition. | %

37. Application for darg'ﬁcaﬁmﬁnodxﬁmian filed by the Union of
India is based on whally wrong premise. 4 Judgment, as is well
known, mm:bemedmauﬁafa&rmnﬂeﬁfmmm

laration of taw kas clearly been made therein, There does nor

38 Therefore, | respectfully dissent with the opinion of Brother
Lahoti, J. I am of the view that no case has been made out for
applying the judgment in Saurabh Chaudri [2003) 11 SCC 146]
Srom the academic Yyear 2005, "

(Emphasis supplied)

I17. 1t must be noted that the majority opinion in Saurabh Chaudri (supra) which
was inclined towards declaring the previous Judgment Prospectively applicable,
Was given when several [As were filed seeking clarifications in or modification
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;ofthe judgmsnt) whmhawas.a:lmady rendered-in the same matter-on 04. 1 1.2023.
1t was not an occasion where an-altogether different ‘bench was msked with
. decidingronithe prospective applicability of a previous-decision rendered by a
completely<different bench.” This question was, however,’ direcily in issue
~before a three-judge bench of this Court in Jarnail Singh and Otﬁm v

 Lavhhmi Narain Gupta aiid‘Others reported in (2022)°10°'SCC 595, Herein,

.one of theassues was whethier the judgment in M. Naguaraj v.'Union anwa

¢

-reported:in:(2006) 8'SCC 212 could be said to operate prospectively. M.

Nagavaj (supra) uphield the constitutional validity of Article 16(4-A) subject to

: -ﬂau:sw;ﬁd;ulmgﬂ-qmnﬁﬁtblc-dm-showing inadequate representation. The

law laid down therein applied from 17.06.1995 i.e,, the date on which Article
16(4-A) cameinto force. While agreeing with the contention that the decision
in M. Nagaraj (supra) must be given prospective effectfrom the date of its
decision-on 19.10.2006, the Court referred to the US Supreme Court decision
in ﬁmﬂﬁﬂtﬂtrv Victor G, Walker reported in 1965 SCC OnlLine US SC
126 where:an earlier judguﬁant-anf the US Supreme‘Court in"Mapp v. Ohio
mdasw ummw ‘declased to-be prospeetive in-operation after
cuns;dmgthu zmumes what-wﬂl ensue wnh its Tetrospective operation.
With asview to avoid any confision, and also to-prevent the debilitating effect
that it would have had on mwryiuge‘ﬂamb&ofwm%;me Court declared

that a prior judgment of this Court can-be made prospectively applicable by a
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different or even a smaller bench of this Court subsequently, in exercise of the
power to do complete justice under Article 142, Furthermore, it was held that
it would not be an absolute rule that prospective overruling or the prospective
eperation of a decision must be declared only by the bench which has rendered
the decision in question. The contrary view taken by this Court in M.A. Murthy
v. State of Karnataiqg reported n (2003) 7 SCC 517 that there shall be no
prospective overruling unless indicated in the “particular decision™ was
declared to be obiter and not binding. Therefore, the three-judge bench in
Jarnail Singh (Supra) declared the decision of the five-judge Constitution
Bench in M, Nagaraj (supraj 1o haye Prospective operation. The relevant

observations dre as thus:

“62. This Court in Golai Nath [Golak Nath v, State of Punjab,
(1967) 2 SCR 762 - AIR 1967 SC 643] and Ashok Kumar
Gupta [Ashok Kumar Gupta v. State of UP, (1997) 5 SCc 201 ;
1997 scc (L.&S) 12997 referred to above, has laid down that
Article 142 empowers giis Court to mould the reliefto do complete
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2006) 8 SCC ¢ fr,i !ESIP Eﬂfi gt h hé declared

| (Emphammued;

: e p}.it:lhﬂltf or nnqaawmq of; jwm gl}, prmpective
overruling in criminal mattm, S0 Iar

: ,,;_ o b 2
‘,,) 118. As rcpuawd!y discussed in the aforesaid pam nflhxijq)gwut, the doctrine of
» C prospective overriling was designed to prwem;the umvellmg of past

transactions and the re-opening of matters which haﬁ:a@adyaﬂamﬁd finality.

In so far as the applicability of the doctrine urnrnmggl&}myﬂar to it, to matters

g | pertuining to criminal law are concerned, ﬂmin-Cuu%tl:‘:h?g_ in the past held that

C- acquittals granted on the basis of the earlier pm%:ﬂgpmlanﬂn of law must
not be interfered with. . '

e

L 119, In State of Kévala mmwmmmwmﬂmmm

(1978) 2 Sﬂc SSG,MW pcmmml to-whﬁh?rmpcomptmma with the
reqummﬂﬁf-ﬂmh n of Mmmofﬁoﬂ&!ﬂdﬁmmn Rules, 1955
would vitiate the-entire mkaﬁ%wmﬁoﬁr&wﬂw :hmu:. While this
Court's decision in Rajal Das ﬁmﬁﬂ#ﬂ&w& aﬁt{l‘i nf Maharashtra
reported in (1975} 38CC 375 mq'tﬁntheiqqam mnnéncd under the said

rule are required for a correct analysis and any shortage in the said quantity is
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not permitted by the Statute, however, Alassery (supra) held that if the quantity
sent to the Public Analyst, even though less than prescribed, is sufficient and
enables the Public Analyst to make a correct analysis, then merely because the
quantity sent was not in sirie compliance with the Rule will not result in the
nullification of the feport and obliterate its evidentiary value, This was held by

keeping in mind thas it Would endanger public health to acquit offenders on
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18. In the three Kerala cases Mr 8.V. Gupte appearing with Mr
¥ R. Nambiar and Mr Sudhakaran stated before us that the State
was interested more in'the correct enunciation of the law than in
seeing that the respondents in these appeals are convicted. They
were not anxious 10 prosecutesthese matlers o obtain ultimate
conviction of the respondenits. A large number of the other appeals
are by the Municipal Corporation of Delhi for whom the Attorney
General appeared assisted by Mr B.P. Maheshwari. Although a
categorical stand was not taken on behalf of the appellants in these
appeals as the one taken in the Kerala cases, eventually, the
learned Attorney General'did not seriously object 1o the course
indicated by us. In the few Bombay appeals M/s V.8. Desai and
MN. “Shroff showed their “anxiety for obtaining wltimate
convictions of the offenders, but we do not find sufficient reason
for passing a different kind.of order-in the Bombay appeals. In
cimilar situations in the case of State of Biharv. Hiralal
Kejriwal [AIR 1960 SC 47 (1960) 1 SCR 726 : 1960 Cri LJ 150]
this Court refused to exercise iis discretionary jurisdiction under
Article 136 of the Constitution.and did not order the continuance
of the criminal proceeding any further. In Food Inspector, Calicut
Corporation v. Cherukattil: Gopalan [(1971) 2 SCC 322 : 1971
SCC (Cri) 522 : 1971 Supp SCR 721] this Court said at p. 730 :

“But in view of the fact that the appellant has argued the
appeal only as a tes case and does not challenge the
acquittal of the respondents, we merely set aside the order
and judgment of he High Court, But we may make it clear
that apart from holding the respondents technically guilty,
we are not setting aside the order of acquittal passed in
their favour."

(Emphasis supplied)

120. In Alassery (supra), thete was no mention of the doctrine of prospective

overruling being applied to the facts of the case. What was done was that the
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Court refrained from setting aside the acquittals of any of the respondents

therein or sending their cases back for re-trial to the dppropriate court or

This may have been so because Rule 22-B which was introduced three vears
after the decision in Pamanani (supra) clarified the position of law laid down
in Pamanani (supra) by stating that “Notwithstanding anything contuined in
Rule 22, the quantity of sample sent Jor analysis shall be considered as
sufficient unless the public analyst or the Director reports to the contrary "
Therefore, it was more likely that all the pending matters came to be instituted
only after Rule 22-B was introduced and there remained no doubt on the

interfered with. However, ifin case, there existed a matter, instituted before the
trial court, before Rule 22.B came into being and was concerned with the same
question, the decision in Alassery (supra) could be said to have been applicable
10 it retrospectively.

121. The applicability or discussion relating to the doctrine of Prospective overruling

can be noticed in a fow other matters under the crimina] arena, though
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prominently on-matters pertaining 10 procedural law.; In Ramesh Kumar Soni
v. State of Madhya Pradesh seported in (2013) 14 SCC 696, the Court was
concerned with an amendment changing the triability of certain offences Le.,
from the Judicial Magistrate First Class to the Court of Session and its effect
on the cases pending trial-or pending investigation. This Court had held that
any amendment shifting the forum of the trial had to be, on principle,
retrospective in nature in {he absence of any indication to the contrary in the
Amendment Act. This retrospective operation of amendments relating to
procedure would be subject to the exception-that the earlier procedure which
was correctly adopted and which led to’ the proceedings being concluded und.nr
the old law canniot be reopened forthe purpose of applying the new procedure.
Furthermore, it was also reitesated that an accused does not possess a “‘vested
right of forum” for his trial. However, the decision of a Full Bench of the
Madhya Pradesh High'-.Cam_in-AHmm:nl of First Schedule of Criminal
Procedure Code by Criminal Procedure Code (M.F. Amendnsent) Act, 2007,
In re, reported in (2008) SCC OnLine MP 185 had opined that all the cases
which were pending before fhe Judicial Magistrate as on 22,02.2008 i.c., the
date of the amendment, would: zemain unaffected by the Amendment.
Therefore, the Full Bench of the High Court directed that all the cases which
were pending before the Judicial Magistrate and had already been committed

1o the. Court of Session due to the coming into force of the amendment, to be
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sent back to the Judicial Magistrate. This Court n Ramesh Kumar Soni (supra)
disagreed and overruled the decision of the Ful] Bench but only prospectively.
This was done because the tria] of the cases that were sent back from the

Sessions Court tg the Judicial Magistrate under the orders of the Fyll Bench

27. The present case. in Our opinion, is ene in which we heed to
make it clear thay the overruling of the Full Bench decision of the
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Madhya Pradesh High Court will not affe¢t cases that have
already been tried or are at an advanced stage before the
Magistrates in terms of the said decision.”

(Emphasis supplied)

122. On a conspectus of the aforesaid discussion on the doctrine of prospective
- overruling, the following can be summarised:

i The default rule is that the overruling-of a decision generally operates
) . retrospectively. This isibecause a/judgement which interprefs a statute
C‘: or, provision declares the meaning of the statute as it should have been
construed-from the date-of its enactment-and what has been declared to
be thelaw of the Jand must be.held to have always been the'law of the
C Jand. This rationale also stems from il Blackstonian rule that the/duty
| of the courtis not to* pronownce a new law but to maintain and expound
the old one”. The judge rather than being the creator of the law, is only
M its discoverer. Therefore; if a subsequent decision alters or overrdles the
C earlier one, it cannot be said to have made a new law. The corréct
principle of law.is just discovered and applied retrospectively.
ii. Since resortingto the doctrine of “prospective overruling” is an
exception to the pormal rule that a judgement or decision applies
retrospectively and to the general rule of doctrine of precedent, an

express declaration by the court that its decision is progpectively
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applicable is absolutely necessary. Prospectivity as a concept cannot be
considered to be inhered in situations since the intention to attribyte
Prospectivity to a decision must be limpid and clear.

In Jarnail Singn fsupra) this Court took the view that even if the

overruling decision does not indicate that its decision I8 to apply with

prospective effiect, a different or even s smaller bench of this Court,

In Baburam {supra), this Court was of the view that, on the application
of the doctrine of prospective overruling, it is deemed that all actions
taken contrary to the declaration of law but prior to the date of the
declaration, are validated However, Somaiya Organies (supra)
clarified that the application of the doctrine of prospective overruling
would not have the effect of validating an invalid Jaw. All that is done is
that the declaration of nvalidity of the legislation is directed to take
effect from a future date. T prevent the chaotic unscrambling of actions
done in the past, & middle-ground s reached by Postponing the decision
declaring invalidity to 4 particular date, in the interest of doing complete
Justice. Thus, ensuring that “complete justice” is done in the most

equitable way is the rrue essence of the doetrine and this is also evident
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vi.

 from the fact that this Court has, on several occasions, prescribed the

limits to the retroactivity of the law declared by it.

The evolution of the doctrine of prospective overruling, although not
indigenous 10 India, yet has been well entrenched in Indian
jurisprudence, As @ default rule, any judgment deciding & question nf
law would be retrospective and would also apply to the factual situation
in the background of which such a decision is rendered. However, it is

only when the hardship is too great that such a retrospective operation is

. withheld. Broadly, the doctrine is being applied with a view to not

unsettle everything that'was undertaken in the past cither on account of
an existing law/rule or-due 1o the decision of a court. The object is to
ensure & $mooth transition of the law and not disturb matters that have
attained finality. Time and again, it has been reiterated that prospective
overruling is an accepted doctrine as an extended facet of stare decisis.
The doctrine involves giving effect to the new law laid down from a
prospective date, ordinarily from the date of the judgement of the
overruling decision. Sometimes, while declaring that a decision would
be prospectively applicable, courts have granted limited relief to the
parties or petitioners-in question retrospectively.

There are several factors or considerations which may weigh with the

court before the doctrine of prospective overruling is applied. Some
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broad considerations include ~ to magt the ends of Justice, prevent the
unsettlement of settled positions, mitigate any administrative chaos
keeping in mind the Pragmatic realities, curh any uncertainty in law,
thwart avoidabje litigation, safegyard public interest and preserve the

ability to effectuate the new rule adopted in the overruling case without
doing injustice, the likelihood of implementing js relrospective
operation without substantially burdening the administration of Justice,
the prior history of the rule in question, its purpose ang effect and
whether the retroactive operation will accelerate or retard its operation,
etc,, are all signiﬁcautcnnsidcratiﬁus which are to be kept in mind before
the doctrine of prospective overruling may be resorted 1o, Obviously, if
One or more of the factors lustrated above are competing with each

other i.e., one favours Tetrospectivity and the other favours Prospectivity,

Criminal Appeal No, 1319 o 2013 Page 146 of 180

=



the competing g:ansidergz_ims_ must hc-squghz to be balanced to arrive at
a reasonable conclusion.

vii. Therefore, the invocation ofithedoctrine of prospective overruling or the
attribution of prospectivity to.8 decision-must not be resorted to in &
routine manner without the court satisfyingitself that the circumstances
demand such a solution, bothto do complete justice tothe matter at hand
and also to reorient the-law in the right direction: without creating
widespread chaos and disruption. In uminé tions, it might be
preferable on a holistic-consideration of several competing interests and
factors toinvoke the doctrine of prospective ovmhng and therefore, it
could be said that the ambit of the doctrine is co-extensive with' the
equity of o situation. If the doctrine of prospective overruling is applied,
pending cases would not'be affected by the new declaration of law. In
the absence of the court applying this doctrine, however, all pending
matters and future cases would automatically and inescapably be
governed by the law declared in the overruling decision. .

vili. In therealm of criminal law, the question of prospective or retrospective
declaration of a law/decision has' been'comparatively rare. In A;famxy
Mohammed (supra), this Court held that since Pamanani (supra) had
held the field for a sighificanttime and several prosecutions had resulted

in acquittals in the meantime, the appeals would be disposed of by only
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laying down the correc: Proposition of law. Neither were any acquittals
disturbed nor were any of the matters remanded to the Courts below.
The decision did not expressly apply the doctrine of prospective
ovemruling. Therefore, it could reasonably be Stated that the decision was
retrospectively applicable to pending matters (if any) which had not yet
resuited in an acquittal and which was instituted when Pamanani
(supraj held the field or in other words, was instituted before Rule 22.R
clarified the m;g; .of‘ law.

iX.  One another decision on the dogtrine of Prospective overruling which
PETIAns to criminal faw was rendered in Ramesh Kumar Son; (supra).
Herein, this Court overruled the decision of the Full Bench of the High
Court prospectively, by stating that any change of forum at this stage
would cause unnecessary and avoidable hardship to the accused if they
Wvere tansferred again in light of the conclusion arrived at in Ramesh
Kumar Soni (supra).
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{he other-hand, in order to meet the.ends-of justice and with a view to ensure
that, public interest is-safeguarded and 10-give effect to the salutary object
behind the enactment of the NDPS Act, the decision must necessarily be
retrospectively applicable. This Court in Samjeev V. Deshpande (supra),
perhaps, did not think fit to:confinic-or restriot its interpretation of Section & of
the NDPS Act to future cases only: This is evinced from the fact that whilst
overruling Rajesh Kumar Gupta: (supra), it deliberately chose not to discuss
the doctrine of prospective averruling!let alone resort 1o it. This conspicuous
silence. in SanjeevDeshpande- (supra) as regards the prospective or
retrospective effect of overnuling Rajesh Kumntar Gupta (supra) has to be borne
in mind and given due deference. As a natural corollary to the aforesaid, we see
10 reason why we-should devinte‘from the default rule of retrospectivity and
instead, resort to the doctrine of prospective overruling. mmfum, pending
cascs, if any, which were instituted before the decision of this Court in Sanjeev

V. Deshpande (supra) would @lso be governed by the law as clarified by it.

f.  Article 20(1) considerations on-the retrospective applicability of the
decision in Sanjeev v. Deshpande.(supra).

124. Article 20(1) of the Constitution of India reads that — “No_person shall be

ommissi c nor be subjected to a penalty
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greater than that which might have been inflicted under the law in force at the
time of the commission of the offence.”. It is therefore, set in stone under the
constitutional principles of our legal system that it would he absolutely

impermissible for an accused to be convicted of an offence under any Act, if
his act was not ap offence at the time during which it was Committed. Herein,
the import of the words “law in Jorce at the time of the commission” is
especially important. [t has been detailed by yus, with sufficient clarity, in the
preceding paragraphs, that judges do not make law but only find the right law.

declaration of Jaw pe considered to be the “/aw i Jorce ar the time of the
commission™? Such a question is required tg be considered by us more
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have to examine whether holding so would result in any implications on the
fundamental. rights of the accused, in the specific facts and attendant

circumstances that accompany: the present appeals.

125. Salmond, in his acclaimed work on jurisprudence, is of the opinion that a judge

does not make law and merely declares it. According to him, when a particular
decision is overruted, it is declared that the supposed rule laid down in such an
overruled decision was never the right law. Since, it's authoritative value is
erased completely, iny intermediate transaction, despite being made on the
strength of that supposed rule, would be governed by the principles established
in m-aﬁamﬁmg decision. |

C 126. A reflection of this pmﬁbnﬂd-.dm-hwmnd.-wu evident in the

decision of e Indiana Supreme Court, way back in the year 1898, in Center
School Township v. State reported in 150 Ind, 168., which discussed the effect
of the overruling of a decision. It was held that a decision of a court of last
resort, is only ‘an exposition of whatithe court “‘construes the law 10 be”,
therefore, while overruling @ formier decision, the cowrt does not declare the
overruled decision to be bad in law, but that it was “never the law". The
overruling would be-indicative of the fact that the court was simply mistaken
in regard to the law in its former decision and it would have the effect of

obliterating the former decision altogether, However, if was cautioned that
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courts will not apply a change made by the overruling decision 1o the

construction of the law given
vested rights of any person.

hereinbelow:

in the overruled decision, so as to invade the

The relevant Observations are reproduced

confine the change made in the interpy

& property vights or those resting on contraces express or

1
xex
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.. Appellantyitherefore, having received the money through a judicial
misinterpretation of the law, cannot be successfully heard to deny
appellée's right thereto'which existed in the first instance, under
the proper construction of the statute whereby the legislature had
declared its will in respect’to the disposition of the surplus dog
fimd.”

(Emphasis supplied)

127. The aforemeritioned decision reiterates that any decision of a court would only |

be an evidence or an exposition of what the court construes the law to be and
this is precisely why the overruling decision would remove any authoritative
el that the overruled decision might bave had, even during the intervening
périod. Ceniter School Township (supra) also clarified that the vested right, if
any, which is ‘sought to be protected as an exception o the retrospective
application of the overruling decision, must be real. They must be righﬁ of
property or those founded on contracts, express or implied. For example, say @
| ngbt has nmen ona mntr;ht ora umuﬁnn iﬁ the nature of a contract which
is mﬂﬁrised by a statute and the sm concerned, is repealed. In such a
$cenario, avﬁbadrightﬁnuld exist independently of the repealed statute., It was
also held that the vcatcd right must be something more than a mﬁrc Wﬁun

based upon an anticipated continbance of the existing law.

128. It is obvious that, in the factual circumstances before us, especially in matters

of & crimingl nature, the essence of the decision laid down in Rajesh Kumar

Gupta (supra) could not be considered to have been separately embraced in
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very legal interpretation given to Section 8§ of the NDPS Act could be said to
have been wrong and misplaced in the overruled decision, jt naturally follows
that no vested night, whatsoever, could have accrued or be said to have existed
independently of the Slatute, to such persons accused of a committing an

offence under Section 8. More so, when the decision in Rajesh Kumar Gupta

129. A constitutional Bench of this ot n Rao Shiv Bahadur Singh and Another
», MdﬁnﬂwMﬂ reported in (1953) 2 SCC 111 was concerned with
the invocation of Article 20(1) with respect to a pre-Constitution ex-post facto
law and held thar Article 20(1) prohibits all convictions or subjections to
penalty, after the Constitution, in Tespect of ex-post facto laws, irespective of
whether the same Was a post-Constitution or a pre-Constitution law Herein, the
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therefore, urged that the Ordinance was a “Jaw in ffrce" during the time the
offences were comuitted.and would:not be hit by Article 20, However, this
Court disagreed v:rilhau_nh a comention and said that to accept-such an argument
would be to give a hypet-technical meaning to the words “law in force”. If it
were accepted then the very purpnsﬁ of Article 20 would be defeated since any
ex-post facto law could be given retrospective .effect by the Jegislature to
overcome the rigours of Article 20. It was ‘this Court’s opinion that “law in
force” must be understood as being the law in factin existence and in operation
at the time of commission of the offence as distinct fromvthe law “deemed” 10 |
have become operative by virtue of the power of the legislature to pass
retrospective laws. The relevant observitions are reproduced hereinbelow:

“15. The next and the only serious question'that arises in this cas=

is with rgfgrmﬁem&-aﬁfmﬁom.mﬂad in reliance on Article 20

of the Constitution. This question arises from the fact that the

charges as against the two appellants, in terms, refer 1o the

offences committed as having been under the various sections of
the Penal Code as adapted in the United States of Vindhya

: ons This contention raises two imporiant

questions viz. (1) the proper construction of Article 20 of the

Constitution. and-(2) whether the various acts in respect of which

the appellants were convicted constituted offences in this area only
from the date when Ordinance 48 of 1949 was passed or were

already so prior thereto.
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this case have become such only by virtue of Ordinance 48 of 1949
which hag admittedly been passed subsequent to the commission
thereof, then they would be entitled to the benefit of Article 20 of
the Constitution and to have their convictions Set aside, [ 1"

(Emphasis supplied)
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- 130. On the other hand, the issue in question before this Court in Soni Devrajbhai

Babubhai v. State of Gujarat reported in (1991) 4 SCC 298 related to the
insertion of Section 304-B to the IPC, 1860 w.e.f. 19.1 1.1986 which created a

new substantive offence more st-ringﬁntmsmﬁun 498-A IPC. The incident

.in question in the.case occurred prior t0.19.11,1986 and therefore, the accused

were tried under Section 498-A instead of Section 304-B since their trial under
the latter provision would be hit by Article 25{1). While affirming the view
taken by the High Court, it was elaborated that, it was Section 498-A which
was in the statute book when thmnmlentnemmed'rhc offence punishable
under Section 304-B, knownas dowry death, was inserted into the statute books
only after the offence had been committed, Another indication that a new
offence was “created” was that Section 304-B ‘IPC is punishable with a
minimum sentence of smnﬁu:s'wtinh- may ﬂ#ﬁ_llﬂ to life imprisonment and
was triable by a Court of Session whereas Section 498-A IPC is trinble by a
Magistrate of the First Class and is punishable for a term which may emm to

three years in addition to a fine, The relevant observations are reproduced

| below:

g 1t is clear from the above historical background that the
offence of dowry death punishable under Section 304-B of the
Indian Penal Code is a new offence inserted in the Penal Code,
1860 with effect from November 19, 1986 when Act 43 of 1986
came into force. The offence under Section 304-B is punishable
with @ minimum sentence of seven years which may extend to life
imprisonment and i triable by Court of Session. The
corresponding amendments made in the Code of Criminal
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Proof of the offence Section 4984 inserted in the Penal Code
1860 by the Criminal Law (Second Amendmm:) Act, 1983 fAct 46
of 1983) is an offence trighle by a Magistrate of the First Class
and is punishable wi, imprisonment Jor a term which may extend
to three years in addition to fine, j; ]

10. In our Opinion, the protection given by Article 20(1) is a
complete answer g0 the appellant’s contention. The contengion of
learned counsei Jor the appellant thay section 304.5 inserted in
the Penal Code, 1860 does Mok create a new offence and contajns

death which Was a simultaneoyus amendment made in the Indian
Evidence 4e¢ Jor Proving the offence of dowry death. The Jact that
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the Indian Evidence-Act:was so amended simyltaneously with the
insertion of Section 304-B in the Penal Code, 1860 by the same
Amendment Act. is. another pointer in this direction. This
contention is, therefore, rejected.”

(Emphasis supplied)

131. Another Constitutional Bench of this Court in Central Bureau of Investigation

v. RR. Kishore reporied in (2023) 15 SCC 339 was faced with the issue
whether the declaration of Section 6-A of the DSPE Act, 1946 as
unconstitutional by the judgment rendered in Subramanian Swamy W
Director, Central Bureau of Investigation and Another reported in (2014) 8
SCC 682 led to the creation of a new offence, which had the effect of causing
implications on the fundamental right guarantocd under Article 20(1) of the
Constitution, and also whcthnr _thu declaration of unconstitutionality must be
given prospective effect. This Court held that the declaration of Section 6-A as
unconstitutional would not have any implications as far as fundamental rights
are concerned since the provision purely related to a procedural aspect.
Furthermore, since the declaration of a provision as unconstitutional goes to the
root of it and makes it void ab initio and non-est, it's effect would be
refrospective in nature, In declaring so, the Bench elaborated on the following
aspects:
i. First, that under the first part of Article 20(1), it is only the conviction
or sentence for any offence under an ex-post facto law that is

prohibited. It would be highly unjust, unfair and in vielation of human
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nghts o punish 3 Person under an ex-post facto law for acts or

law factually in force or the existing law at the relevant time and not
a law made applicable to the Past period by virtue of a deeming fiction
by the legislature,

Secondly, Section 6 of the Generul Clauses Act, 1897 provides that
when an enactment i repealed, unless a different intention appears,
the repeal shall not affect the previous operation of the repealed
cnactment or; affect any right, privilege, obligation or liability
acquired, accrued or incurred under the repealed enactment Section
Ewmhcldhbeimpplicabkmﬂnsmﬁn at hand since it was not

37. Clause (1) of Article 20 of the Constitution consists of twa
pares. The first part prohibits any law thay prescribes judicial
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punishment for violation of law with retrospective effect. Clause

(1) of. Ariicle 20 of the Constitution doesinot-apply to civil
liability, as distinguivhed from punishment for criminal

offence. ' ted i i

albeit the trial itself -
is not prohibited. [...]

38. The right under first part of clause (1) of Article 20 of the
Constitution is a very valuable right, which must be
safeguarded and protecied by the courts as it is a constitutional
andate. The Constitution ‘Bench of this. Cotirt in Rao Shiv
Bahadur Singh v. State of Vindhya Pradesh: [Rao Shiv Bahadur

- Singhv. State of Vindhya Pradesh, (1953) 2 5CC 111 - 1953

prohibition by relying upon judgment of Willes, J
in Phillips v. Eyre [Phillips v. Eyre, (1870) LR 6 OB 1 at pp. 23
and 25] and of the United States Supreme Court
in Calder v Bull{Calder.v. Bull, 1.L Ed 648 atp. 649 : 3 Dall
hat.i \d e highly i

3863 US'386/(1798)] . to hold that.

39. Rao Shiy Bahadsr Singh [Rao Shiv Bahadur Singh v. State
of Vindhya Pradesh, (1953) 2 SCC 111 : 1953 SCR 1188}
observes that the language of clause (1) of Article 20 of the
Constitution is muchwider in terms as the prohibition under the
article is mot confined 1o the passing of validity of the law, and
that fullest effect must be given 1o the actual words used and
what they convey. Accordingly, the decision had struck down
Vidhya Pradesh Ordinance 48 of 1949, which though enacted
on 11-9-1949, had postulated that the provisions would deemed
to-have comeinto force in Vidhya Pradesh on 9-4-1948, a date
prior to the- date.of commission of offences.

srm law i it was held that the Ordi

ET
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when an offence is a continuous offence, an aspect and matier
of considerable dehate /

B.= = . Xxx Xxx

42. The learned counsel for the parties haye also briefty
referred to Section 6 of the General Clayses Act, 1897, It would
be appropriate to reproduce the said provision hereunder:

6. Effect of repeal — M&dcmww

(a) revive anything not g JSorce or existing at the time )
at which the repeal takes effect: or

any enactment so repealed: or

(e) affect any investigation, legal proceeding oy
remedy in respect of any such right, privifege,
obligation, liabilizy, penalty, forfeiture or punishmeny
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(OS] CTia -r-u't.r _c.l ¢ &) .u-' CONSTHTISIION.
ol Seetion 6 Bfthe [0V TAET Juu no apblication.

(Emphasis supplied)

132. The background and context under which we are examining the applicability
of Article 20(1) to the facts of our case are quite different and distinguishable.
We are not concerned with a gituation where the legislature or another
competent authority had once enacted a provision/rule wherein the dealing of
substances only mentioned in Schedule I of the NDPS Rules, would constitute
an offence and the same later came to be substituted with a provision/rule which
stated that the dealing in of all substances mentioned under the Schedule to the
Act would also constitute an offence under Section 8. It is just that the position
uflaw was assumed to be s0 mﬂw Kumar Gupta (supra), however, that
conclusion was m:prmly declared as wrong in Sanjeev V Deshpande (supra).
The three-judge Bench in Samjeev Vv Drf{rpauda (supra) while overruling
Rajesh Kumar G_ﬁpm (supra) went to the extent of aagin; that Rajesh Kumar
Gupta (suprq) ign;)red the mandate of Section 8(¢) of the NDPS Act nnd_that it

- was wrongly dcclded. Therefore, the intention of the !sgulann'e along with the
true import and meaning of Section 8(c) read with the relevant rules was always
that the dealing in ofany Esychq!rqpia substance mentioned under the Schedule
to the Act in contravention of the provisions of the Act and Rules. framed

thereunder, must necessanly be punished. The consistent line of decisions of
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this Court, as claborated by us in the preceding parts of this judgment, which
pre-existed the decision in Rajesh Kumar Gupta (supra) ang which also
Support the conclusion reached by Sanjeev V' Deshpande fsupra) and by us,
Serve as a testament to the undoubted position of law contained in the NDPS

Act and its Rules, in this regard,

implications as regards the Article 20(1) rights which the accused persons are
otherwise entitled to,
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134. The Blackstonian theory also lends great support to our conclusion since it

underscores the principle that it is notthe function of the court to pronounce a

snew rule” but to maintain and expound -the “old one”. Therefore, the

overruling of a decision cannot berequated to the creation of a new law. The

correct principle of law is merely clarified and applied retrospectively.

Therefore, in the circumstances of the instant case, it cannot be said that a new

offence was “created” subsequently. It is to be considered as always have

existed. The offence under Section 8 as expounded in Sanjeev V Deshpande

(supra) was not introduced outof thin air and it cannot be said that its existence

as construed in the aforesaid decision was undeniably absent from the scheme

of the provisions under the NDPS Act. We have elaborated with sufficient

C detail, by even exhaustively and conscientiously discussing the Articles of the

Convention of Psychotropic Substances, 1971 which-miotivated the enactment

of the NDPS Act along with the object of the NDPS Act and concluding that it

% would be a grave error to assume that-the law was ever otherwise.

135. Moreover, consider a situation wherein a certain statute or provision is declared
1 be unconstitutional by this\Court for being violative of Article 14 of the
Constitution but. with prospective effect. Can it be argued that the actions
undertaken on the-basis of that unconstitutional provision or legislation, until

the date of the judgment, would be open to being challenged for also being
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overruling s applied, it would not be permissible for anyone 1o contend that
any night accrued 1o them on the baais_ufthejﬂds:mamwhinhdechtcd the
Wrong proposition of law, Therefore, the retrospective overruling of the
decision in Rajesh Kumar Gupta (supra) cannot be faulted with fr being
POssibly hit by Article 20(1) of the Canstitution. It would not be open for an
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pending matters would be adjudged on the basis of the correct interpretation of

law as declared in Sanjeev V-Deslipande (supra).

The decisions of this Court in-Rae Shiv Bahadur Singh (supra), Soni
Devrajbhai Babubhai (supra) and’ R.R: Kishore (supra) would not in any
manner be an impediment {0 the above conclusion since — Firsz, in Rao Shiv
Bahadur Singh (supra), it was opined‘that thie expression “law in force” must
be understood as being the lawin factin existence and in operation at the time
of commission of the offence as distinctfrom the law “deemed” 10 have become
operative by virtue of the power of the Tegislature to pass retrospective laws.
The same is inapplicable herein since} (a) we are not dealing with a situation
where the legislature has introduced a new offence which is sought to be
retrospectively enforced and (b the overruling ofa decision and the declaration
of the right meaning of law is not attributed to the provision by the overruling

court through a “deeming fiction”. The overruling decision only mirrors what

‘the lawmakers wanted the law to be-and what it always was. Therefore, it

cannot be disputed that the interpretation given in the overruling decision was
infallibly the “law- in force” at all times. Secondly, in Soni Devrajbhai
Babubhai (supra), it was’ appnfcutthatthe offences were traceable to two
different provisions, the latter of which Greated a distinct offence and entered

into the statute books much later in time. Therefore, it could be said without
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an offence was.not- made, we -.wap_ld:ham without an iota of doubt leaned in

favour of those matters being reconsidered and the convictions also being re-
examined in light. of the clarification given in the subsequent decision.
However, presently, the situationnot being such, we do not wish to subject any

accused who has:been acquitted, to trial again.

138. In Somaiya (supra), this Court had emphasized that it cannot be said that the

past actions would be validated when the doctrine of prospective overruling is
resorted to, 'Ihemfu;e,thn idea is not to declare all the actions that were taken
contrary to law or in pursuance of an unconstitutional provision as valid, but to

save those transactions on a balance of considerations. Similarly, ifthe accused

‘before us had been acguitted directly asa consequence of the decision in Rajesh

Kumar Gupta (supra),. the same cannot be said to have been madn_: n
m:nrdnh;n with law. Although, we have expressed our intention to not disturb
any acquittal made in the past, which have attained finality, if the accused
pmunsbgfmeuswmaﬁquiﬂedhythempmﬁmTﬁal Courts due to the
interpretation given in Rajesh Eumar Gupta (swpra) and after an examination
nfmﬂenahphcedmmd,mwmsamﬁed that the accused before us were
indeed guilty of the offence with which they were charged, we could have held

them “technically guilty” of the offence under Section 8 of the NDPS Act.
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139, This concept of “technical guilt”
Food Inspector, Calicy: Corporation v, Cherukartii Gopalan and Another
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_wasan article.of food. and.in view.of the concurrent findings of ~
both the courts that it was ‘adulterated, the respondents have
contravened Sections 16(1)(a)(i) of the Act. ;

Ie  FEY HETLL B 1 A !

i (1l

%’ 140. In Cherukattil Gap#hn (supra), this Court did mot set aside the order of
acquitial which was passed in favour of the accused but at fhe same time,
streamlined the position of law in that regard and only set aside the order and
judgment of the High Court. Along similar lines, while weare refraining from

C dirwﬁng&atth:mdzmnfanquhml{ifany}pasédddmmmadmﬁiﬂnin
Rajesh Kumar Gupla (supra) be disturbed, in so far as the accused person
before us are concerned, it would have been appropriate to declare them to be

% rechnically guilty of the pffence under Section 8 of the NDPS Act, had they
been acquitted. However, what has been brought out from the facts of the
appeals before us, is that the accused persons were not acquitted but discharged
due to the decision in Rajesh Kumar Gupta (supra). Therefore, there arises no
oceasion for us to hold them technically guilty of the offences under the

provisions of the NDPS Act that they were charged with. At this juncture, the
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obvious next step would be for the trial qua all the accused before us to he

commenced in accordance with law,

discharged or his charges could pe deleted through an application made under

Section 216 of the CrpC.
iii. of of the Crp

142, Section 216 of the CrpC reads as thys:

"216. C. may alter charge,—
(I) w £ 0 08 W [ T FH ] Al e

difer or add (o a

(<) Every such alteration or addition shall be reaqd and explained
10 the accused.

(3) If the alteragion or addition 1o g charge is such thas Proceeding
immediately with the irial is not likety, in the opinion of the Corert,

10 prejudice the accused i his defence or the Prosecutor in the

conduct of the case, the Court may, in its discretion, after such

alteration or addition has been made, Proceed with the trig] gs if
the altered or gdded charge had been the original charge.
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sanction has been aireadyobramed fora prosecution on the same
_ﬁlcrs' as those on which the altered or added charge is fo unded.”

(Emphasis supplied)

143. Under this provision, any Court is empowered to “alter” or “add" to any charge

framed against the accused, at any time before the judgment is pronounced.

Thistefore, di ottés tiie fimit is Set L. the power conferred upon the Courts

:annbt be exarcised after a decision is profiounced i in the matter. Although the
provision does not aipreasly provide for the stage of the trial affer which the
power under 'Section 216 CIPC can be exercised, yet logic and rationale
obviously requires it'to be exercised aftera chn:g: has been framed by the Trial
Cmﬁuuﬂchecl“nnmm;PC For if no charge has been framed, there arises
no occasion to add or alter it. Asnmtural corollary, if an accused has ah-eﬁdy
been discharged under Section 227 CrPC, no application or acmn under -

Section 216 CrPC would be maintainable.

144. The Court may alter or add to any charge either upon its own motion or on an

application by the parties concerned. Therefore, such a power can be mvoked
by the Court swo mofo as well. This power under Section 216 CrPC is exclusive
to the concerned Court and no party ¢an seek such an addition or alteration of
charge as a matter of right by filing an application. It would be the Trial Court
which must decide whether a proper charge has been framed or.not, at the

upprnp;iate_ stage of the trjgzl._ﬁn a consideration of the broad probabilities of
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This Court in Anant Prakash Sinhq v, State of Haryana and Another reported
in (2016) 6 SCC 105 summarised the principles as regards Section 214 CrPC,
Herein, charges were framed against the appellant-husband for the commission
of offences punishable under Sections 498-A and 323 IPC. During the
pendency of the matter, the informant wife had filed an application under
Section 216 CrPC for framing an additional charge under Section 406 IPC
against both the husband and the mother-in-law on the ground that there was
an express complaint with regard to the misappropriation of her entire Stridhan

and other articles. Hence, it Was contended that the accused persons had

committed criminal breach of trust, however, a charge sheet was not filed in
Tespect of the said offence, The application was allowed by the Trial Court and
subsequently, the Revisional Court upheld the framing of charge under Section
406 IPC only against the appellant-husband, This Court while agrecing with
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. canbe on the basis nt'thc camplaint orthe FIR, orother accompanying

documents or materials brought. on record durmg the course of the
trial. The charge which has been framed by the Trial Court must
therefore be in-accord with the-materials 'a#aﬁah‘le before him.
Secondly, the power must not be-construed in & restricted manner o
mean that unless evidence has been'let in, the charges that have
already been framed cannot be altered. The Court is empowered to
change or alter the charge framed; if it finds that there is a defect or
that something has been left out -in-lhcﬁn:ﬂcrﬁﬂnﬂns charge.

Thirdly, it is obligatory-for-the Court to ensure that no prejudice is
caused to the accused due to the addition or alteration of charge. The
accused nmust be informed and made aware of the new charge as also
the case against him so that he cmundgmﬁndthé defence that can be

led on his behalf.

The relevant observations are reproduced hereinbelow:

"l 8 From ﬂw ﬂfnmaliwmmw

Jore: ir fant O u;a Tdi, n.- r,f O

m. .lt can alsa ﬁe ﬂﬂﬂtt at any time rc'nmcer of
judgment. It is not na-m:m}' to advm to eack and every
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19 In addition o wh
also has to be Kept in mind

at we have stated herei

nabove, another aspect
- ' if
o id L '.'_"f ¥ A= L 67 3 £ i (i
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of & charge can be’ done -Such mategial brought on ;cmrd must have a direct
nexus with the ingredients of the alleped offence. This Court cautioned that the
power under this provision must be exercised judiciously and observed as
follows:
% ealleratic oy additiv x .-.J_r;-x' may bedone {fir
@f the *_r.:'-ew,’uii:s:c's?af??;*ﬁﬁ?-fﬂeu e glieged g ffence
i D QilOpres 0 141 ":'J..-I" lilie GECiiing .1-"_-’1 (GG J-‘u. [3]

r o - e [ Fp i
-':'-"'f\'i.:lh':'f:-"!'l'!‘.! roughil on recoryg Recc

e

offince. s merely commences the trial for
additional charges, whereupon based on the evidence, it is 1o be
determined whether the decused 'may be convicted for the
additional charges. The court must exercise its powers under
Section 216 judiciously-and ehsure that no prejudice is caused to
the accused and that he is allowed to have a fair trial. The only
constraint on the cowrt'sipower is the prejudice likely to be caused
' o the accused by the addition or alteration of charges. Sub-section
(4) accordingly prescribes the approach ta be adopted by the
courts where prejudice may be caused.” '

(Emphasis supplied)

a.  Whatis the meaning of the expression “alter” occurring in Section 216
CrPC.

147. P. Ramanatha Alyar inhis Law Lexicon (6% Edn.) defined “alter” as“tomake -

a change in; 10 modify; 1o vary in some degree”. “Alteration” is defined.as a
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Upon a subject matter which continues to be the same ebjectively while Just
modified in some particular. To illustrate it better iy the context of charging an
accused with ap offence, let's say an 8ccused is charged with an offence
initially under Section 323 IPC for simple hurt, If the Trial Court is of the
opinion that the case is in fact one of grievous hust, jt may alter the charge of

FE 0 [ i 4_gIfTEren, ) b
addition to and al eration of a or charges implies one oy
more existing charge or charges. *

(Emphasis supplied)
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- 149, Therefore, to-alter-a-charge would be to vary an existing charge and make a

different charge. Hence, when the Court exercises its power under Section 2] 6,

gither on its nwn motion or on an application made by the parties, and “alters”

a charge, it wnuld be necessary that the existing, charge be varied and 2 new

charge be made. Inthnummcasc,mt:nmmalhppcal!qu 1319 of 2013, the

T:tinlCaurti_nitsorderdawdm.ll.iﬂné.hndhcldﬂmthen‘tmgaﬁ-amdbth
predecessor for the offence under Sections 8, 27 and 29 of the NDPS Act had
not been made out and that the case of the accused had to be a case under the
D&C Act which would be triable by the Metropolitan Magistrate. In Criminal
Appeal No. 272°0f 2014, again, the Trial Court in its order dated 17.04.2010
similarly held thiat the offences under Sections 8 and 22 of the NDPS Act were

ot made out and the matter would fall within the rigours of the D&C Act

150. However, if careful attention is paid to the orders of the Special Judge in both

Criminal:Appeal No. 1319 of 2013

the appeals, it cannot be said that they have exercised their power under Section

216 to “alter” the chargunfthz-accmedpmnns..ﬂ’e say so because, the cliarge

_ which existed under Sections 8, 22 and 29 of the NDPS Act in Criminal Appeal

No. 1319 of 2013 and under Sections § and 22 of the NDPS Act in Criminal
Appeal No. 272 of 2014 respectively were not varied and & different charge
under & specific provision of the D&C Act was not made. In such a
circumstance, in effect, the Special Judge had discharged or deleted the charge

of the accused persons under the NDPS Act in both the appeals.
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152.

Whether charges could he deleted or the Accused he discharged under
Section 216 CrPC,

Section 216 CrpC provides the Coyrt With the power to do tWwo things — One,
alter a charge ang o, add to a charge. Nowhere, does the provision eXpressly
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~ also highlighted that it has. become Toutine practice, for the agcused
application under Section 216 CrPC afte
Section 227 CrPC is dismissed, sometimes in

other occasions with the sole ihtcm

observations are as thus:

Criminal Appeal No. 1319 of 2013

. round of litigation, ﬁaﬁ-mmhﬂtmuﬁous application before the:

Sessions Court under Section 216 of Cr. P.C., after the framing of
charge by the Sessions Court, for-modification of the charge. The
Sessions Court having dismissed the said application, the
Respondent No. 2 preferved the Revisional Application before the
High Court. under Section 307 and 401 of Cr. P.C. The High
Court-in-its unusual:impugned-order, discharged the: Respondent
No. 2 (A-2) from the charges levelled against him, though his
earlier application seeking discharge was already dismissed by
the Sessions Court and confirmed by the High Court and that
position had attained finality. [...]

-to file an
¢ their application for discharge under
ignorance of the law but also on

of derailing the trial. The reh_\z_nnt
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accused under Sections 498.A 304-B, 323 1pC and Sections 3 and 4 of the
Dowry prohibition Act, 1961. After the evidence of PW-1 was recorded, the

and that these two cannot be intermingled. A perusal of the prayer made by the
Accused in the 216 CrpC application indicated that it was, in essence, a prayer
for discharge angd quashing of the charges levelled against him, Therefore. it
Was held that such a power to delete charges is not conferred on the Court under
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Section 216 CrPC. It was added ttmt a charg,: once framci it must lead either

to an acquittal or conviction at the end of the tna] and EhEIgBS cannot be

,a (] ) LI u_‘_ [FoE (1L -|'.d_" N LG I “dii J| ! ‘_! RN E

e W rﬁtmaj'rw w 5
rl’!:..“;..-." al T ﬂ ;'.- o rl.u. 291 -!}H'ﬁ* H’ m}n 20 g

thirs) ] .L.'.‘,.r. +=‘-F1'T1 .‘lt wtl_ Eﬁ;ﬂ?l I E' UL .:-r 3
e 'r_‘.-l'.i _?M'E{ II- g"}‘}“w? *“ f ” ‘ﬂgl m#

:) GOIIF‘ ﬂldhﬂquec I‘
“rejection i
= ‘“‘"”E' order Mﬁ 9.8 -20‘ fn E:'meﬂ' '

2017, wherein “thié-Coutt-gbserved tha the instant a'tmfnaf
revision is finally’ dispsetd of with a ‘directio W' that in case, the
revisionist is uggnew:d with regard to the ﬁaming of the charge
as on"date, e may file an appropriate application at the
appropriate stage when the evidence is to be produced with regard

C to the alteration of charge and in case, such an application is filed,
the'same Shall be heavd and decided in accordance with law after
hearing all parties congerned.

10. The charge has been framed against the accused by the court
- below under Sections 498-A, 304-B,323 IPC and 3/4 of D.P. Act. .
9 The evidence of PW-1 Vibhuti Bhushan Garg was recorded on
' C- 1.9.2017 10 29.5.2018 and  thereafier the present application under
Section 216 Cr. P.C. has been filed for alteration of charge. [...]
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application moyed oy the revision

i3t has alveady been dismissed
and said order has attained finalizy,

Xxx ALy Ly

4. This Cowrt in the ¢

ase of Vibhuti Ngpq
Alfas v, State of U.P., 2003 Cyy £J

bey

196 held that Section 216 of the

code did noy Provide for deletion of a charge and that the word
wsed by the legislature

“delete” hagq intentionally nor being
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155. In both the appeals before us i.c. Criminal Appeal Nos. 1319 0f2013 and 272

Crimingl Appeal No. 1319 of 2013

of 2014 respectively, the Trial Courts vide their orders dated 30.11.2006 and
17.04.2010 have in effect deleted the charge framed for the offence undn:fiﬁe:
provisions of the NDPS Act and then transferred the file to the Court of the
Metropolitan-Magistrate for proceeding in-accordance with the provisions of
the D&C Act, without arriving at a decision to acquit the accused as regards
the charges already framed under the provisions of the NDPS Act. The same is
impermissible under the scheme of our criminal procedure code and both the
Trial Courts could be said to kave committed a grave error while reaching the
conclusion that as the offences were not triable by them, the case should be

wransferred to the court of the Metropolitan Magistrate respectively.

CONCLUSION

It cannot be said that the dealing in of “Buprenorphine Hydrochloride™ would

not amount to an offence under Section 8 of the NDPS Act owing to the fact

that the said psychotropic substance only finds mention under the Schedule 10

the NDPS Act and is not listed under Schedule I'of the NDPS Rules. There
exists nothing to indicate that Rules 53 and 64 of the NDPS Rules respectively,

are the governing rules in their respective Chapters, more so, when the language
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of the other rules i Chapters VI and vy respectively, are clear about their

application to the substances mentioned under the Schedule to the Ac as well,

to the salutary object behind the enactment of the NDPS Act, the decision st
necessanly be retrospectively applicable, This Court in Sanjeev V. Deshpande
(Supra), perhaps, did not think fit to confine or restrict its interpretation of
Section 8 of the NDPS Act to future cases only. This is evinced from the fact
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Criminal Appeal No. 1319 of 2013

that whﬂst overruling Rajesh Kumar Gupta {supra), it deliberately chose not
to diseuss the doctrine:of prospective. mrarmlmg let alonc resurt to it. This
conspicuous silence in Sanjeev Deshpande (supra) as Tegards the prospec.nvc
or retrospective effect of overruling Rajesh Kumar Gupta (supra) has to be
bome in mind and given due deference. As a natural corollary to the aforesaid,
we see 1o reason why we should deviate §rom the defaultrule of retrospectivity
and instead, resort to the doctrine of prospective overruling. Th__irfiﬂia pending

cases, if any, which were instituted beforc the d:cmun of this Courtir in Snnjcn

V. Deshpande (supra) would also be governed by the law as clarified by it.
e h—— S —— — —— ———

Furthermore, {the - retrospective’ application of the dictum in Sanmjeev V.
Deshpande (supra) wouldnot give rise to any implications as regards the rights
of the aceused personsunder Article 20(1) of the Constitution. This is because
while overruling the decision in Rdjesh-Kumar Gupta (supra), the demmn in
Sanjeev V. Deshpande (supra) bas only clarified the law as it stood from its
inception and given true effect 1o the meaning assigned to the relevant.
provisions of the NDPS Act and the Rules thereunder, by the lawmsakers. The
same cannot be construed as creating 2 ncw offence. Addiﬁomlky, the
overruling of a decision cannot be equated to the enactment of an ex-post facto
law, especially when the interpretation given to the statute/provision in the

overruling decision is not 4 novel and unreasonably expansive interpretation of
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the provision in question such that it was completely unforseeable, [t cannot be

reasonably argued thay the indiscriminate dealing in of substances which age
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_accused persons while disposing of an application under Section 216 CrPC,
This is something not permissible within our criminal procedure and the High

Court unfortunately failed to take notice of this aspect.

162. In view of the law expounded by us, since the accused concerned in both the
appeals were not acquitted in their respective trials, we direct that they be tried
by the concerned Special Judge, NDPS, in accordance with law. The Trial

Courts are directed to proceed with the trial and conclude it expeditiously.

O

(_ 163. With the aforesaid directions, we allow both the appeals filed by the appellants

and set aside the impugned orders passed by the High Court.

164. We direct the Registry to send one copy each of this judgment 10 all the High

Courts.

165. Pending application(s), if any, shall stand disposed of.

fMiI.IIﬂ_I Mi;ra}

New Delhi;
17% April, 2025,
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