THE COURT OF SH. KAPIL ¥
METROPOLITAN MAGISTRATE-0S, :
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UNR Now DL CT-02-000086-2010
CIES No. 28767316

FIR No. 2210
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Hhe case of proseeution aaingt the accused is
Bbout 6:30 PM it Pysy Road, near Metro Station |
tound in possession of stolen mobile phone make B

" .i‘\‘*‘@\"‘ifu‘:\. IMEL no. 59429034401 599 which was stolen from t

- ofAmritansh Rastogi on 07.04.2010 at Sadar Bazar, near Gali no.8 Multani
Dhanda, Nabi Karim, Delhi, which he dishonestly received or reta
Rnowing the same to be (he - . .

W
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wrminal urisprodence is that the vase of prosecution has to stand on “g‘
logs

O The et as to the el of the mobile phone in que estion came on remz'd_ .
vide vitwe of westimony of complainant of the prcseﬁ( case f‘*‘mci?

oosed that
Amritansh !\m‘tng. examined as PWS§ hy the pm&mu!tmn?Wﬁ d&.p(a .d!f =

his wallet and the mobile phmm wer

He deposed that he had g wven i wr:mzn__mmplm

Stale Vi, Jitender: CIS No, 287673/16, FIR No
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avcused Those twa polive officinls are the miako o
wase The remaining police officials are focmal wi_i ]

arrest of the aceused, shifling of mobile pt

of the complainant of th
which the present FIR was re
Ex.Pl(colly). Therealier 1}ie accused a:

State V. Jitender: CLS No. 28767316, FIR Na. 37/10; PS Nabd Kaciw U




. ! ; W12 by the prosecution vide rosd
Rarim by ASI Preet Singh examined ns PW 12 by the prosecution vid road

\\\Rtﬁﬁx\ﬁ& LIRS FRV RS E.&l*“’lﬂfﬁ for wifii_c;:];. the relgvant ¢
th TNster nﬁ; Ry xs‘ig;gg_.{éj&pwzg IA hy" '

- 10)  The manner in whict

~ PWS from the.
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WHRCSS the recavery being made from the appellant.
VAN Gy of the shopkeepers had declined to join the
aking party, the police conld have later on taken

legal action against such shopkeepers because they

corld not have escaped the rigours of low while
declining 1o perform their legal duty to assist the
police in investigation as a citizen, w Mris Js an offernce .
tndder the 1pC i o
12} In the judgment titled as Nanak Chand Vs stm of Dethi rﬁpﬁ““v‘d as.
DHC 1992 CRI LJ 85 it was observed by Hon' bie High Caurt that:-
“that the recovery js proved by three police aﬂ‘cm!x wfm .
1 ave d, iffered on who maid:ed the X :rpmi fram f}’*? .
pefflmnrr and at wbal t:mé‘ T?ze mcav&rv nas fmm e -
Q street with bouses cm bo:h s::fex cmd sfmm :
nearbv And, yer na mmess fmm ths puéfw hm"_: i
been produced Noz tha: in m*ery case fk.e pOIfce:
offi cmfs are to be treated as unworthy of reliance
but their failure to join Witnesses from the public
especially when they are available at their elbow,
may, as in the present case, cast doub, They have
again 'cfxumed out a stereotyped version. Its
rejection needs’l' no Napoleon on the Bridge at
Arcola”. o '
13)  The support could also be drawn from the Judgment utled as State of
Punjab v. Balbir Singh, AIR 1994 SC 1872, the Hon'ble _Supreme Court held
that:

“l1 therefore emerges that non-compliance of these
provisions i.e. Sections 100 and 165 CrP.C. would

Biate Vs Jitender; C1S No. 28767316, FIR No. 37/101 PS Nabi Karim; U, 411 IFC s 1] &1
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SRR PO G ey welarity umd the effect of the same 00 ihe
BRI e dependy W the facty and clircumstances nf
SR o COF comrve, i stich g sitttion, the court las 10
SRV whether aay; prefihice hay been caused to the
RN d e examing the evidence in respect of
W i the light of the facr that these provisions frave
B0t deen compliod with and further consider whether the
weight of evidence i in any manner affected becanse of
the nor-compliance. Iy iy well-settled that the testimony
N OF @ witness is oy g be donbted vr discarded merely on
\ R e }N iﬁ“ﬂ“’ﬁi fg!fﬂ fk’ l‘fﬂg}j)i‘?ﬂ for 13&*” an (_jﬂ' "i{ﬁ bﬂr t&f [+ fﬁls
. o of caution and depending upon the circumstances of the
Laxe, the cours |, ook for independent corroboration.
- This again depends on question whether the official has
deliberately failed 1o comply with these provisions or
Jailure was due 1o lack of time and opportunity fo

- associate some -'itm‘epma'm tnesses with the search
 ond stricy comply with provisions.” [Emphasis
- supplied) Hipiet LS

nents | at'cauid he_smd that the miwﬁ‘ S
' -iffectcd thc __recuve:y t“mm lhe_-

| o 3-:, publi persnmmd lhts omission is gomg to thf:
_ mots Qfﬂw pr esent cas' astlns ¢0urtf_imks ﬁar the mdcpéndmi cormbnraunn e

ﬂa phanes were mvered at a pubh plicei |
and Zherﬂe: was ampte npponumtyfur lh% pol‘ e offici |
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g i the Posseasion of police officlals only, Iy appears ! L
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Made to hand over the seal after use i independent person.

T vl
Gl e Iy v, State, 1Y
precedent laid down by Hon'ble Delhi High Court in Saftuliah _
(1) RCR f‘(‘\‘ﬁ”ﬁﬂﬁﬂ ﬁ}} that:

“10.The seals afler use were ks‘:pt hy the Pﬂh“:“:‘,
oflicials themselves, Therefore the  possibility r’{;
ampering with tlw contents of ﬁm seafed pareel mmx::;
be ruled out. It was very cssential for the prosecution e
have established from. stage to stage the fact that the

mnpi& Was not tampered w Dnce gd{mm is cremﬁd |
© preservation of the e )

\hmﬂd BOto the accusv:cj

Hon' hlcr ?unjab &. -I iaryan'
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Hiast fmpattan o Whish came m!sﬁ? mmﬂg tiw tmﬂ and m:skc:; the
doniiient of e prgsent case 1e %cffﬂfi? memo EX. PWBIA

pw7 Ct Diwan deposed

1d Defence Qnunwi'
PW?I'II?!.*

winder el ot dedi 1
ihat l. id b ot Phiing the crosy .e'x:sfﬁinntian
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at I :
i l \W ::;j:\fuitkﬁg i}mt zﬁm rphﬁtﬁcapy gr gm mﬁ, mtzme
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1O Futher there wins o attempt on the pirt of the prosecution 1o bring
an recond the dentitiention of 59 other mabile phones and  laptops which
were recovered allegedly from the possession of scoused. The accused has
been eharge for the oltence s 103 DI Act nnd the same required that i s
to be proved os to what articles was with the sceused for which he could not
reply satisthctorily as to the possession thereof or produce any document
qua the ownership of the same, Those mobile phanég and iairimm were not
bmugn i 1!1&: court durmg trial nm‘ the phitlﬂgﬂ%phﬁ of the same were
‘ .'pmduwd durmg me trml Mmiy d&pwng zhat the awmed was havmg 59

*éﬁ\ﬁ!' mab;le ph@nm wemxmt pmvmg'lhé ;d&ntifzcﬁti{}ﬁ i}f ih(}ﬁa maiﬂk:

State V. Jitenders C15 No. 287673/
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vomthing which has to be eliminated by the prosecution 10
establish the f"rr.#:f't’fﬁt“’"“ of the offence with which he is
charged, and even if the oy shifs upon the acensed and
the aceused hay to esiablish his plea, the standard of proof
S not the same  as th;i( ﬁ*lm*h rests upon  the
;m)mc.un’mi il
21} “The onus and ﬂ_uly_g to ;ﬁrﬁvé the 'm.gg_glgainst the accused is upon the
pmsec*utimi and the pﬁssecutien }i:uﬁt ésmh!ish the charge beyond reasonable
doubt, It is als¢ a wrdma! prmc:p e le of mmma! Junspmdcncc that if Lher:: isa
' rv.asonabie éaubt w:th wgard ta the guilt uf‘ the accused the accuscd is entitled
to benefit of doubt resuiung 'qmtmi of the accused. Reference may also be
made to the judgmimt ntled as 'sil!npati bivai.:h v. Sub Divisional Officer,
Gnntur rcpcrfetl us VIH(?OG?) SLT 454{3(;‘)
22) Inviewof thc &ﬁ& e cussio

to raise a pmbab!e defexzce cmating dm:bt abom the existence or veracity of the

prcsecut:on verszcn which renders the same untrustworthy. Accordingly,

aﬂcusad Jﬂender is acquuted nf’ thc charge eveled ak.amst him. Fl[t': be

ba:} bonds U.fs 4:7A Cr,I’C

Aann_uni:ed th'mugh-_VC
on 01.07.2020 ' :
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